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Message from the
Special Minister of State
As has often been remarked, democracy is not now, and never will be,
a ‘finished product’. From its origins, each state that has adopted this
system of government has been confronted with the question of how
democracy can best be achieved through a process that supports that
society’s objectives. Needless to say, each society that has answered
this question has done so in different ways, leading to a proliferation
in the forms of democratic government around the world. When choosing between the competing
influences of the United Kingdom and United States’ approaches to democracy, the conventions
which led up to Federation chose elements of both, creating a uniquely Australian system.
Each generation must answer this question anew. And the response can change dramatically over
time. An Australian living in 2009 has a radically different understanding of what democracy means
compared to a British subject living in the colonies in the mid-19th century. This is an inherently
good thing – imagine a system of government where voting was not secret, where the franchise was
based on the ownership of property rather than the age of majority, where the upper house was
appointed rather than elected, where women and Indigenous Australians were not able to exercise
their democratic right, and responsibility, of casting a ballot, and where elections were not run by an
organisation that was independent of government.
The Constitution is the basic document which establishes the major principles of our system of
government, providing separately for the House of Representatives and for the Senate, and that
both shall be chosen directly by the people. However, it is the Commonwealth Electoral Act 1918
(the Electoral Act), that acts as the major piece of legislation governing how Australian democracy
operates in practice. The Electoral Act has not been the subject of comprehensive review since 1984,
and many of its fundamental principles have not been scrutinised for a long time before that. The
Rudd Government believes that now is the appropriate time to question whether the current Electoral
Act is usefully serving its purpose, and specifically whether the Electoral Act provides the best possible
framework for democracy in Australia.
But what do we understand democracy to mean to us today? We will all have different responses
to that question. Indeed, this paper seeks to draw out those different answers, and to apply them
to specific aspects of electoral law, such as the processes that apply to enrolment, how votes are
counted, and how seats in parliament are allocated.
Nevertheless, I would hope that there is some commonality in our answers. I would expect that
all Australians believe that the right to vote is one of our most cherished and fundamental human
rights, and one that should not be taken away lightly. In practice, this also means there should be no
unnecessary barriers placed between someone who has the right to vote, and that person effectively
exercising that right. I am not sure that our current laws achieve this objective; I am absolutely sure
that we can do better.
This Green Paper asks what the objectives of our electoral system are, assesses whether current
electoral law meets these objectives, and, where it does not, examines possible alternatives. It also
seeks to deal with some of the challenges which currently confront us, and to take advantage of some
of the opportunities which these challenges present. These include:
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•

At the 2007 federal election, of an estimated eligible population of around 14.8 million, more
than 1.1 million persons were not enrolled to vote; more than 700,000 enrolled persons
did not cast a vote and more than 500,000 informal votes were cast. In total, more than
2.3 million persons who were entitled to vote for the 2007 election did not fully exercise their
franchise. Maximising participation in elections requires effort on several fronts, including
improving enrolment processes, improving civic education, amending or harmonising the rules
governing the casting and formality of votes, and improving and harmonising accessibility of
voting services.

•

Of those who vote, the methods of voting are changing. Postal and pre-poll declaration voting
have become increasingly popular – for example, approximately 14.6% of all votes in the 2007
federal election were early votes, compared to 9.5% in 2001. Meanwhile, the role of technology
in Australians’ lives is also changing. There has been an increasing trend toward electronic
transactions and interactions, including with governments. For example, the internet is now
Australians’ single most preferred method of contacting government. New and improving
technologies open up the prospect of online enrolment, online updating of enrolment details,
online registration of political parties and candidate nominations, and electronic voting and
counting. Use of technology in these ways will need to be offered in a way that ensures that
public trust in the delivery of such services is maintained.

•

Federal, state and territory governments are increasingly working together in a range of forums
to achieve greater harmonisation in a range of areas. Harmonisation offers a number of benefits
including efficiencies, greater certainty, reduced compliance costs and improved effectiveness
and integrity of laws. While there is considerable similarity in electoral processes across federal,
state and territory jurisdictions, there are also considerable differences, and as a result there is
scope for greater consistency. Opportunities to streamline exist in areas such as voting systems,
electoral administration activities, enrolment requirements and processes, party registration
requirements, campaign regulations and polling arrangements. Australians reasonably expect
that our various election management bodies will be able to work cooperatively, so as to provide
the best possible electoral services to all.

•

The character and composition of Australia’s population is changing over time. Migrants to
Australia are being drawn from an increasingly diverse range of places, with increasing numbers
of Australians speaking a language other than English at home. The Australian population is
highly mobile, travelling, living and working in different areas of Australia, and internationally.
Further, demographic projections indicate that there is likely to be a rapid increase in the
average age of the population in coming years, and that Australia’s population will be
increasingly concentrated in capital cities. These demographic developments raise a variety of
issues, such as how eligible voters are enrolled, the way electoral education is undertaken, and
what kinds of polling services are provided.

•

Since 1918, the Electoral Act has had only one major rewrite, and that was in 1984.
Consideration needs to be given to modernising federal electoral laws. A number of provisions
of the Electoral Act have become outdated and do not well reflect what happens in reality under
their terms; the highly prescriptive nature of federal electoral laws can make them susceptible
to becoming quickly outdated; and the wording of a number of sections of the Electoral Act is
relatively complex and difficult to understand.

This paper is the second part of the Australian Government’s consultation process on electoral reform.
The first paper invited comments on issues in relation to Australia’s electoral funding and disclosure
arrangements. The scope of this second paper is broader. Its purpose is to invite comment on a range
of matters relevant to strengthening our national electoral architecture and processes generally.
In developing this Green Paper, the Australian Government has consulted the states and territories.
This Green Paper is intended to provide a basis for identifying possibilities for coordinated reform to
Commonwealth, state and territory electoral systems.
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Comments on this Green Paper are invited by 27 November 2009.
The Australian Government’s Green Paper process on electoral reform is intended to provide an
opportunity for broad engagement across the range of matters relevant to electoral law. The success
of this process depends on people who care about the health of our democracy contributing to what
I hope will be a rich debate and discussion. I sincerely hope that this Green Paper process will lead to
reforms that successfully address the challenges, and take advantage of the opportunities, before us.

JOE LUDWIG
Cabinet Secretary and Special Minister of State

STRENGTHENING AUSTRALIA’S DEMOCRACY 3

4 Australian Government Electoral Reform Green Paper

Overview of this paper
The purpose of this Green Paper process is to encourage public debate about options for improving
and modernising Australia’s electoral system. The Australian Government’s Electoral Reform Green
Paper – Donations, Funding and Expenditure raised questions of the values Australian electoral law
ought to serve, and measures that could be taken to pursue those values, in the area of electoral
funding and financial disclosure requirements. This paper examines a broader range of issues and
options relating to Australia’s electoral systems.
Part 1 of this Green Paper deals with Australia’s electoral architecture.
•

Chapters 1 to 3 set the scene for a discussion of specific issues and options in subsequent
chapters, by outlining:
– the current arrangements for elections in Australia, and the key ways in which Australia’s
electoral environment is changing (chapter 1);
– the sources of standards for electoral systems, and suggesting some key principles for an
Australian electoral system (chapter 2); and
– the structure of current electoral laws, and broad issues that arise in considering harmonisation
and modernisation of electoral laws (chapter 3).

•

Chapters 4 to 6 outline current arrangements and examine options for reform in the following
key parts of Australia’s electoral architecture:
– the definition of the franchise, that is, who is entitled to vote in Australian elections (chapter 4);
– the arrangements for voting in elections for Australia’s various parliaments, and the way
electoral boundaries for the House of Representatives are redistributed (chapter 5); and
– the structure and functions of electoral management bodies, focusing on Australia’s federal
electoral management body, the Australian Electoral Commission (AEC) (chapter 6).

Part 2 deals with key elements of the electoral process, outlining the current arrangements and
examining options for reform in the following areas:
•

enrolment processes, including maintenance of the electoral roll and closure of the rolls, with the
aim of maximising participation and engagement with electoral processes (chapter 7);

•

arrangements for the registration of political parties and nomination of candidates for election
(chapter 8);

•

electoral education aimed at maximising effective participation in elections (chapter 9);

•

campaigning for elections (chapter 10);

•

the arrangements for the casting of votes at elections, and polling processes and practices
(chapter 11);

•

processes for the counting of votes and the determination of election results (chapter 12);

•

the resolution of disputes over the results of elections and over administrative decisions made by
the AEC (chapter 13); and

•

compliance with, and enforcement of, electoral laws (chapter 14).

Part 3 suggests an approach to considering the issues and options for reforming Australia’s electoral
systems presented in prior chapters and sets out the questions that readers might wish to consider in
preparing comments on this paper.
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How to make submissions
The Australian Government invites written submissions in response to this paper, which is also
available at www.pmc.gov.au. Interested people are invited to respond to some or all of the specific
issues raised in the paper, and, in particular, some or all of the questions outlined in chapter 15.
The closing date for submissions is 27 November 2009. Late submissions may not be considered.
In addition to inviting written submissions as outlined below, an online discussion forum will be open
from Monday 9 November to Friday 13 November 2009, providing an opportunity for members of
the community to provide comments and engage with each other in relation to the matters raised in
this paper. More details on the forum, and advice on how to register to participate will be provided
through the website at www.pmc.gov.au.
Important: A cover sheet must accompany all submissions.
The cover sheet will require a ‘name for publication’ for your submission (unless anonymity has
been requested). This can be an individual, group or organisation. This name will appear with your
submission when it is published online.
The cover sheet will also ask you to provide contact details (your name, postal address, email address
(if applicable) and an optional contact telephone number) should further information or clarification be
required. We may also contact you to inform you of the policy process relating to electoral reform or
seek your views on related matters. These personal contact details (apart from the submitter’s name)
will only be used for these purposes and will not be published.
The cover sheet will also require you to indicate clearly if you want all, or part, of your submission
to be treated as confidential or anonymous. Please note that unless indicated as confidential, all
submissions will be published on the internet at www.pmc.gov.au after the closing date and will
therefore be available to the public. If you indicate on the cover sheet that part of your submission
should be treated as confidential, it would be appreciated if you could provide the confidential part of
your submission as a separate document.
Please ensure that your submission does not contain any third party material (material written by
others) which you have not received permission to reproduce.
The Australian Government also reserves the right not to publish any submission, or part of a
submission, which contains offensive language or potentially defamatory material, or which does not
comply with the guidelines below.
The cover sheet is provided at page 9 of this document. It is also available from the website at
www.pmc.gov.au, or by contacting the Electoral Reform Secretariat by email:
electoralreformsecretariat@pmc.gov.au; or by telephone: (02) 6271 5499.

Guidelines for submissions
Submissions should be clearly marked ‘submission’. Correspondence will not be considered a
submission unless it is clearly marked as such.
Please limit email attachments to 10MB in size (total). Attachments should be in Microsoft Word
(DOC), Rich Text Format (RTF) or Portable Document Format (PDF). Transmission by email is not
a secure medium. If you have concerns about using this medium or if your submission is sensitive,
please send your submission to the postal address below.
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Where to send your submission
You may lodge your submission by email, post or facsimile.
The email address for submissions is:
electoralreformsecretariat@pmc.gov.au
Alternatively, you can post a submission to:
Electoral Reform Secretariat
Department of the Prime Minister and Cabinet
PO Box 6500
CANBERRA ACT 2600
Your submission can also be sent by facsimile to (02) 6271 5776. Receipt of submissions may be
confirmed by contacting the Secretariat.
If you have questions about the Green Paper process, please contact the Secretariat on telephone
(02) 6271 5499 or by email to electoralreformsecretariat@pmc.gov.au.

Privacy
Your views are being sought for the purpose of informing the Australian Government’s policy
decisions on electoral reform. We may also contact you to inform you of the policy process relating to
electoral reform or seek your views on related matters.
Personal information that you provide will only be used for these purposes. Personal information may
be disclosed to the Cabinet Secretary and Special Minister of State or to officers of the Department
of Finance and Deregulation and the Australian Electoral Commission as members of the Electoral
Reform Task Force for the purposes outlined above. Contents of your submission may be included in
subsequent publications.

Confidentiality Statement
All submissions will be treated as public documents, unless the author of the submission clearly
requests otherwise by marking all or part of the submission as ‘confidential’. Public submissions may
be published in full on the website, including any personal information of authors and/or other third
parties contained in the submission. If your submission contains personal information about any
person who is not an author of the submission, please indicate on the cover sheet if the person or
persons have not consented to the publication of their information.
Any request under the Freedom of Information Act 1982 for access to a submission marked
‘confidential’ will be determined in accordance with that Act.
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Cover sheet for submissions
Electoral Reform Green Paper – Strengthening Australia’s Democracy
This completed form must be included with your submission. If completing by hand, please ensure
your writing is clear and legible.
DETAILS FOR PUBLICATION
So that your submission can be published on the website, www.pmc.gov.au, we need you to provide a name for publication
that you are happy to have appear with your submission. If you are submitting on behalf of a group or organisation, this may
be your group’s or organisation’s name.
Individual name/group name/organisation name
for publication on the website
CONTACT DETAILS
We need to collect some personal information in case we need to contact you should further information or clarification be
required on your submission. We may also contact you to inform you of the policy process relating to electoral reform or
seek your views on related matters. Personal information that you provide will only be used for these purposes. The personal
information may be disclosed to the Cabinet Secretary and Special Minister of State or to officers of the Department of
Finance and Deregulation and the Australian Electoral Commission as members of the Electoral Reform Task Force for the
purposes outlined above.
Please provide at least one contact address; a telephone number is optional. If you are making a submission for a group or
organisation, please provide contact information for one member of your group or organisation.
Title
First Name
Surname/Family Name
Postal Address
Email Address
Telephone Number
INTERNET PUBLICATION
Please tick this box if you wish for your submission to remain confidential
(that is, you do not consent to having your submission published on the internet).
If you wish for only parts of your submission to remain confidential and not be published on the website, please outline the
confidential sections clearly below (with page numbers where possible):*

ANONYMITY
Please tick this box if you want your submission to be treated as anonymous (that is, you do not consent to
having your name, or the name of your organisation, published on the internet with
your submission).
THIRD PARTY PERSONAL INFORMATION
Please tick this box if your submission contains personal information of third party individuals, and strike out
the statement that is not applicable in the following sentence:

✂

The third party individual consents / does not consent to the publication of their information.
* If you wish for only parts of your submission to be treated as confidential, it would be appreciated if you could provide the confidential
parts of your submission as a separate document.
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Part 1 AUSTRALIA’s ELECTORAL ARCHITECTURE

Part 1: Australia’s Electoral
Architecture
Chapter 1: INTRODUCTION TO THE
AUSTRALIAN ELECTORAL SYSTEM
This chapter provides background information to inform the discussion of issues and options in
future chapters. It contains a broad outline of the arrangements which are currently in place for
federal, state and territory and local government elections in Australia. It also outlines some key
ways in which Australia’s electoral environment is changing.

OVERVIEW OF THE CURRENT ARRANGEMENTS
Elections in a federal system
1.1

Under Australia’s federal system, there are separate Commonwealth, state and territory
governments and legislatures. Each of the six states has its own state constitution, and the
parliaments of the six states and the Commonwealth may make laws in accordance with their
respective constitutions. The Australian Capital Territory (ACT), Northern Territory (NT) and
Norfolk Island (NI) have been granted self-government by the Commonwealth, and their
legislatures may pass laws accordingly. The Australian Government decided in May 2009
to reform the voting system for the Norfolk Island Legislative Assembly and provide more
certainty about when elections are held. NI is therefore not within the scope of this paper. To
the appropriate extent, the issues raised in this paper will be taken into consideration should
any new arrangements be required for NI. The phrase ‘the territories’ in this paper refers to the
ACT and NT, but does not include NI. The territories of the Cocos (Keeling) Islands, Christmas
Island and Jervis Bay are non-self-governing territories. They have special arrangements for the
representation of residents’ views and needs, and are not included in this paper.

1.2

The Commonwealth (federal), state and territory parliaments are all directly elected by the
people in accordance with the constitutional and legislative requirements that apply in each
jurisdiction. Each jurisdiction has its own electoral administration body which is responsible for
conducting elections. Local government elections, under diverse arrangements, are conducted
according to state or NT law; there is no separate local government in the ACT.

Overview of federal elections
Federal constitutional requirements
1.3

The Australian Constitution establishes a system of representative government at the
Commonwealth level. The Constitution establishes, and defines the powers of, the Australian
Parliament, and requires that the Parliament consist of two houses composed of representatives
directly chosen by the people:
• the House of Representatives, which must include members from each of the states in
numbers that are in proportion to the voting populations of the states; and
• the Senate, which must include members in numbers that represent the states equally.
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1.4

In accordance with its powers under section 122 of the Constitution, the Parliament has
provided for representation of the territories in the House of Representatives and the Senate.1

1.5

The Constitution requires that the number of members in the House of Representatives
be, as nearly as practicable, twice the number of Senators. It provides that the House of
Representatives has a maximum term of three years, and that state Senators are to serve terms
of six years, with half of the Senate becoming vacant every three years.

1.6

Writs for the House of Representatives election and for the Senate election in the two territories
are issued by the Governor-General. A writ for the Senate election in each state is issued by the
Governor of that state. The Constitution sets out qualifications and disqualifications regarding
who may be elected to the House of Representatives and the Senate.2

1.7

The Constitution may be altered only by a referendum at which a proposed amendment is
supported by a national majority of electors and a majority of electors in a majority of states (a
‘double majority’).3

1.8

Relevant sections of the Constitution are discussed in more detail in future chapters.

Current composition of the House of Representatives and the Senate
1.9

At present, the House of Representatives consists of 150 members chosen from single-member
constituencies (electorates) which within each state and territory contain approximately equal
numbers of voters. Under Commonwealth legislation which sets out the criteria for determining
the number of members to be chosen in the territories,4 the ACT and NT are guaranteed
representation of one member each, and are currently represented by two members each,
based on the size of their population.

1.10 Senators are elected from multi-member constituencies: each state or territory votes as a single
constituency for a set number of Senators. There are presently 12 Senators for each state,
with six being elected every three years. Under Commonwealth legislation, the ACT and NT
are each represented by two Senators, each of whom serves for one term of the House of
Representatives.

Statutory requirements
1.11 The principal requirements of the federal electoral system are contained in the Commonwealth
Electoral Act 1918 (the Electoral Act). The Electoral Act establishes the Australian Electoral
Commission (AEC), which conducts federal elections and referendums. It provides that voting
in federal elections is compulsory,5 and prescribes qualifications and disqualifications for
enrolment and voting.
1.12 The Electoral Act sets out a range of specific requirements for various elements of the electoral
process, including:
• a process for determining electoral boundaries;
• a process for determining the number of seats for each state and territory in the House of
Representatives;
1
2

3
4
5

Commonwealth Electoral Act 1918 (‘Electoral Act’), sections 40 and 48.
Australian Constitution, sections 16, 34, 43 and 44. Further discussion of the eligibility requirements
for who may be elected to the House of Representatives and the Senate is contained in chapter 8:
Registration of Parties and Candidate Nominations (in particular, see paragraphs 8.10–8.15 and
8.47–8.60).
ibid., section 128.
Electoral Act, op. cit., section 48.
Under section 45 of the Referendum (Machinery Provisions) Act 1984, voting in federal referendums is
also compulsory.
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• voting systems and formality rules for the House of Representatives and the Senate;
• compulsory enrolment and the establishment, maintenance and use of electoral rolls;
• the registration of political parties and nomination of candidates for elections;
• the issuing of writs for elections and the close of rolls;
• compulsory voting and polling arrangements, including protections for the secret ballot, and
arrangements for pre-poll and postal voting;
• scrutiny of votes;
• a process for election results to be disputed in the High Court sitting as the Court of
Disputed Returns;
• disclosure requirements for political expenditure and receipts including donations;6 and
• public funding of political parties and candidates.7
1.13 Relevant statutory provisions are discussed in more detail in future chapters.
1.14 Key milestones in the development of the federal legislation include significant amendments
made to the Electoral Act in 1984 when, among other things, the AEC was created, registration
of political parties was introduced, group ticket voting was introduced for the Senate, and
Australian citizenship became the primary criterion for the franchise. Further amendments
enacted in 2006 brought about changes to matters including enrolment deadlines, proof
of identity for enrolment and provisional voting, candidate nomination fees and disclosure
thresholds. A chronology of key milestones in the development of the federal election system
is at Annex 1.

Overview of state and territory elections
1.15 As a result of differing legislative and constitutional arrangements, the electoral situation in
each state and territory is slightly different. Common across the states and territories, however,
are historical links and similarities in government structure. Each state and territory parliament is
directly elected by the people.
1.16 Unlike the Commonwealth’s bicameral system, Queensland and the territories have unicameral
legislatures, with a single house of parliament. With the exception of Tasmania, those states
which have bicameral legislatures share the Commonwealth architecture of one house of
members from single-member constituencies and one house of members from a multiplemember constituency. In Tasmania, the lower house consists of 25 members (five members
elected from each of five electoral divisions), and the upper house consists of 15 members
elected from single-member constituencies. New South Wales, Victoria, South Australia, the
ACT and NT have fixed term elections.8 Term lengths of members also vary across states and
territories. Among the lower houses only Queensland and the Commonwealth have terms
limited to three years; the lower houses in all other states and territories may sit for up to
four years.

6

7
8

These requirements were discussed in Electoral Reform Green Paper – Donations, Funding and
Expenditure, released by the former Cabinet Secretary and Special Minister of State, Senator the Hon
John Faulkner on 17 December 2008 for public comment. The Green Paper is available at www.pmc.
gov.au/consultation/elect_reform/index.cfm.
ibid.
In 2008, Tasmanian Premier David Bartlett announced that Tasmania will seek to establish fixed term
parliaments. See press release at www.media.tas.gov.au/print.php?id=25297.
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1.17 The constitutions of each state prescribe in general terms the existence and composition
of each house of parliament and the means of its election.9 Each state or territory also has
an electoral act (or equivalent) which sets out further details about the electoral system and
provides for the enactment of regulations concerning details of electoral process and matters
particular to each election. The main electoral legislation in each state and territory has been
amended significantly over time. Many pieces of legislation are now highly prescriptive on
matters such as eligibility for party registration and campaign process, and have been amended
to meet challenges such as the regulation of online political advertising.
1.18 Each state and territory relies upon a separate statutory authority for the conduct of elections,
and voting is compulsory in each state and territory. Variations across jurisdictions mean that
the ballot papers for each state or territory may look quite different: for example, there are
variations in voting instructions, methods for listing candidates, the presence or absence of
ticket voting, and whether candidate photos may appear on the ballot paper. Many state
legislatures are also elected according to a system of optional or partial preferential voting,
unlike the compulsory preferential voting which applies for Commonwealth elections.

Overview of local government elections
1.19 Local government is the third tier of government in Australia. Each area within the jurisdiction
of one such government may be referred to as a local government area, and there are
presently 556 local governments in Australia. As the Australian Constitution is silent about local
government, the legal framework by which local governments are established is left to each
state and the NT. Councils may make by-laws to the extent that they have the jurisdiction to do
so, which can include, to a limited degree, the jurisdiction to regulate some matters affecting
elections.
1.20 Electoral arrangements for local councils can vary to a large degree within a particular state or
territory: for example, some states provide for councils to appoint their own returning officers
and run their own elections. Each state electoral administration body remains available to
conduct local government elections on a full cost recovery basis. A large percentage of local
government elections are now conducted by postal ballot. The franchise is considerably wider
for some local government elections than for Commonwealth, state and territory elections, as
it can include non-residents and non‑citizens. In some jurisdictions voting is not compulsory,
or is compulsory only for those on the roll of residents. The legislative regime governing local
government in some states also makes provision for ratepayer initiated referendums on issues
such as council borrowings, how the mayor or shire president is elected, or on other issues
handled by the council.
1.21 Unlike federal, state and territory parliamentarians, most mayors and councillors are not
full-time paid representatives. Most receive a small allowance, typically less than $10,000 per
annum, to cover their expenses for discharging the duties of their office.
1.22 Options for reform of local government electoral arrangements are outside the scope of
this paper.

The role of the public: participation, support and trust
1.23 Public support for, and participation in, the electoral system is also important for establishing
the legitimacy of the system. While voting is compulsory at federal, state and territory
elections, the level of public participation demonstrated in Australia by enrolling and voting

9

The operation and status of state constitutions are preserved by the Australian Constitution: section 106 of
the Australian Constitution provides that the constitution of each state ‘shall, subject to this Constitution,
continue as at the establishment of the Commonwealth, or as at the admission or establishment of the
state, as the case may be, until altered in accordance with the Constitution of the state’.
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is comparatively high.10 There is also evidence that public satisfaction with elections as a
mechanism for producing government accountability and responsiveness is strong in Australia,
especially when compared with other countries.11 Public support and trust in the democratic
process can also be observed in the respect shown for each others’ rights, reporting
malpractice and accepting election results. Some commentators point to problematic elections
in other countries, where there is not a similar commitment to the democratic process and
acceptance of election results, to highlight the importance of public support for, and trust in,
the electoral process.12

THE CHANGING ELECTORAL ENVIRONMENT
1.24 A range of factors affect the environment in which Australia’s electoral systems operate. Later
chapters in this paper consider some options to strengthen and modernise our electoral laws.
In thinking about these options, it may be useful to be informed by a consideration of key
changes that are occurring in the electoral environment, in particular demographic changes,
technological developments, and opportunities for harmonisation between jurisdictions. The
implications of these trends for the Australian electoral system, and particular options and
opportunities for change, are discussed in future chapters.

Demographic developments
1.25 The character and composition of Australia’s population is changing over time. For example,
census data indicates that an increasing number of Australians were born overseas.13 From
1996 to 2006 alone, the overseas-born population increased by 13%, from around
3.9 million to 4.4 million. Now, approximately 24% of the total Australian population was
born overseas.14
1.26 In addition, migrants to Australia are being drawn from an increasingly diverse range of
places.15 Migrants to Australia during 2006-07 had been born in over 200 different countries.16
In 2008, approximately 3.1 million Australians (16% of the population) spoke a language other
than English at home, an increase of 10% since 2001.17 The electoral process will need to
support the full participation in and contribution to Australia’s democratic tradition and political
culture by the increasing proportion of Australians from diverse cultural backgrounds.
1.27 Australia’s population is also highly mobile, travelling, living and working in different areas in
Australia and internationally.18 Many Australians have multiple nationalities and active political,
social or economic interests in other countries. A highly mobile population, whose interests are
increasingly global, provides challenges in ensuring enrolment and voting is accessible, flexible
and relevant.

10

11

12

13

14
15
16
17
18

International Institute for Democracy and Electoral Assistance (IDEA), Voter Turnout Since 1945: A
Global Report, 2002, p. 80, available at www.idea.int/publications/vt/index.cfm.
P Norris, ‘Confidence in Australian democracy’ in M Sawer (ed.), Elections: Full, Free & Fair, Federation
Press, Leichhardt, 2001, pp. 210-211.
M Maley, ‘Australian Electoral Law: Not a Model for Others’ in G Orr, B Mercurio and G Williams (eds.),
Realising democracy: Electoral law in Australia, The Federation Press, Sydney, 2003, pp. 45-46.
Australian Bureau of Statistics (ABS) Media Fact Sheet, ‘More than one in five Australians born
overseas: Census’, 27 June 2007.
ABS publication 1301.0, Year Book Australia, 2008, p. 209.
ABS publication 3412.0, Migration, Australia, 2006-07, p. 48.
ibid., p. 37.
ABS publication 1301.0, Year Book Australia, 2008, p. 455.
ABS publication 3412.0, Migration, Australia, 2006-07, pp. 21, 39, 66.
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1.28 In addition, demographic projections indicate there is likely to be a rapid increase in the
coming years of the aged population,19 and that the Australian population will be increasingly
concentrated in capital cities.20 As disability increases rapidly with age, Australia’s ageing
population will also lead to a rise in the number of people with a disability.21 In 2003,
approximately one in five Australians had a disability, with the 85 years and over age bracket
recording the highest disability rate (81%).22 An increase in aged electors, the consequent
rise in the number of people with a disability, and proportionally smaller population centres in
regional and remote Australia will directly impact on the types of voting services which will be
required.

The technological environment for elections
1.29 The role of technology in Australians’ lives is also changing over time. In recent years there
has been an increasing trend towards electronic transactions and interactions, including
with governments. The internet is now Australians’ most preferred method of contacting
government,23 and in 2008, 31% of Australians used the internet for the majority of their
contact with government, which is more than double the rate reported in 2004-05 (14%).24 The
Australian Government Information Management Office has noted that:
‘Adoption of newer technologies means that changes in use and take-up of
e-government services are occurring quickly and are likely to continue to expand in the
future. These changes, and the increasing blurring of boundaries between technologies,
will present challenges for government service delivery.’ 25
1.30 Australia’s electoral system will be challenged by the need to balance use of technology in
dealing with electors with maintaining public trust in the delivery of these services. Electoral
arrangements will need to remain adaptable, and positioned to enable technology to be used
as and when appropriate to improve service delivery.

Opportunities for harmonisation
1.31 It has been argued that ‘for Australia to remain internationally competitive in the 21st century,
we need national approaches to issues that clearly cross state and territory borders’.26
Federal, state and territory governments are working together in a range of forums, including
the Council of Australian Governments and other ministerial councils, to achieve greater
harmonisation in a number of areas.
1.32 Broadly speaking, there is considerable similarity between the manner in which federal, state
and territory elections are conducted in Australia: all feature preferential voting of one form
or another, compulsory voting, enrolment on a continuously maintained electoral roll, similar
qualifications and disqualifications for voting, and electoral authorities that are separate
from relevant departments of state. One example of an area in which there is already a large
degree of harmonisation is in enrolment arrangements: joint roll arrangements ensure that
19
20
21

22
23

24
25
26

Department of Immigration and Citizenship, Fact Sheet 15: Population Projections, 7 October 2008.
ABS publication 4102.0 , Australian Social Trends, 2008, pp. 9-10.
Australian Institute of Health and Welfare, Australia’s Welfare 2007, Canberra, p. 5, available at
www.aihw.gov.au/publications/aus/aw07/aw07.pdf.
ABS publication 4446.0, Disability, Australia, 2003, p. 3.
Australian Government Information Management Office, Interacting with Government: Australians’ use
and satisfaction with e-government services, 2008, p. 5, available at www.finance.gov.au/publications/
interacting-with-government/index.html.
ibid., p. 34.
ibid., p. 6.
The Hon R McClelland MP (Attorney-General), address to Standing-Committee of Attorneys-General
Harmonisation Conference, 18 September 2008, available at
www.attorneygeneral.gov.au/www/ministers/RobertMc.nsf/Page/Speeches_2008_18September2008SCAGHarmonisationConference.
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an elector only needs to fill out a single form to enrol for federal, state and territory, and local
government elections. However, as outlined in the following chapters, a number of significant
differences remain between the electoral processes of various jurisdictions across Australia. As
a consequence, there may be scope for greater harmonisation of electoral arrangements in a
range of areas.
1.33 One existing avenue for cooperation between jurisdictions on electoral matters is the Electoral
Council of Australia (ECA). The ECA is a consultative council of Electoral Commissioners
from the electoral authorities of the Commonwealth, states and territories. It ‘consults on
the management of electoral rolls for Commonwealth, state, territory and local government
elections to maximise their accuracy and integrity and ensure efficient and effective roll
methodologies’, and ‘considers matters which will facilitate or improve Australian electoral
administration’.27
1.34 An additional avenue through which harmonisation issues are being explored is through
meetings of federal, state and territory ministers with responsibility for electoral matters.
These have been convened to discuss the development of this Green Paper, with a particular
focus on opportunities for harmonisation. Ministerial meetings were also held as part of the
development of the Electoral Reform Green Paper – Donations, Funding and Expenditure.
1.35 General harmonisation issues are discussed in more detail at chapter 3; specific opportunities
for harmonisation are discussed in relevant chapters.

DISCUSSION POINTS
1.36 This chapter has set out background information on Australia’s electoral system and outlined
key ways in which the electoral environment is changing. This information sets the scene for a
consideration of options to improve Australia’s electoral laws and processes.
1.37 The challenge for governments is to preserve the key strengths and stability of Australia’s
electoral system while striving for greater improvements to the system to ensure that it
continues to meet the needs of a changing electoral environment. Future chapters contain
discussion points on specific issues and options for reform.

27

Further information on the ECA is available at its website www.eca.gov.au.
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Chapter 2: STANDARDS, QUALITIES
AND EXPECTATIONS
This chapter outlines sources of standards for electoral systems, including national and
international standards and community expectations. It also proposes a list of the key principles of
an Australian electoral system.

SOURCES OF STANDARDS
2.1

Standards for electoral systems may be derived from a range of sources, including national and
international law, evolving international discourse and practice, and community expectations.

National and international standards
The Australian Constitution
2.2

Standards, qualities and expectations for Australia’s federal election system primarily derive
from the Australian Constitution. As noted in chapter 1, the Australian Constitution contains
particular provisions to establish, at the federal level, a system of representative government.28
However, as noted in chapter 3, the Constitution leaves important features of our system of
representative democracy, such as compulsory voting, election of members of the House of
Representatives by preferential voting, and proportional representation in the Senate, to be
set by Parliament. The High Court of Australia has noted that the Constitution provides for
the evolutionary nature of representative government as a dynamic rather than purely static
institution.29 Throughout the evolution of representative government, successful constitutional
challenges brought before the High Court have been few in number.30 These cases are
discussed in more detail in future chapters.

International standards
2.3

Since 1948 another source of influence in the evolution of electoral laws in Australia has been
the development of international standards relating to democratic participation. The Universal
Declaration of Human Rights, proclaimed by the United Nations (UN) General Assembly on
10 December 1948, states that:
Article 2
Everyone is entitled to all the rights and freedoms set forth in this Declaration, without
distinction of any kind, such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status...

28
29

30

Australian Constitution, section 1 together with sections 7, 8, 13, 24, 25, 28 and 30.
McGinty v Western Australia (1996) 186 CLR 140 at 279-280; Mulholland v Australian Electoral
Commission (2004) 220 CLR 181 at 213-214.
For example, in Australian Capital Television Pty Ltd v Commonwealth (1992) 177 CLR 106 the High
Court overturned the complete ban on political broadcasting during election campaigns set out in the
Political Broadcasts and Political Disclosures Act 1991 on the basis that this law infringed a freedom
of political communication implied from the Constitution, as there were other less drastic means by
which the objectives of the law could be achieved. Roach v Electoral Commissioner (2007) 233 CLR
162 overturned provisions banning all prisoners from voting on the basis that they over-reached the
constitutional requirement that federal Parliament be ‘directly chosen by the people’. The issues arising
from these cases are discussed further in chapter 10 (which discusses the implied freedom of political
communication) and chapter 4 (which discusses the franchise for prisoners).
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Article 21
Everyone has the right to take part in the government of his country, directly or through
freely chosen representatives...
The will of the people shall be the basis of the authority of government; this will shall
be expressed in periodic and genuine elections which shall be by universal and equal
suffrage and shall be held by secret vote or by equivalent free voting procedures.
2.4

While the Declaration is non-binding, its provisions have been further elaborated upon in
binding international agreements including the International Covenant on Civil and Political
Rights (ICCPR). The ICCPR, to which Australia is a party, provides that:
Article 2
Each State Party to the present Covenant undertakes to respect and to ensure to all
individuals within its territory and subject to its jurisdiction the rights recognized in the
present Covenant, without distinction of any kind, such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or other status.
Where not already provided for by existing legislative or other measures, each State
Party to the present Covenant undertakes to take the necessary steps, in accordance
with its constitutional processes and with the provisions of the present Covenant, to
adopt such laws or other measures as may be necessary to give effect to the rights
recognized in the present Covenant...
Article 25
Every citizen shall have the right and the opportunity, without any of the distinctions
mentioned in article 2 and without unreasonable restrictions:
To take part in the conduct of public affairs, directly or through freely chosen
representatives;
To vote and to be elected at genuine periodic elections which shall be by universal and
equal suffrage and shall be held by secret ballot, guaranteeing the free expression of the
will of the electors...
Article 26
All persons are equal before the law and are entitled without any discrimination to the
equal protection of the law. In this respect, the law shall prohibit any discrimination and
guarantee to all persons equal and effective protection against discrimination on any
ground such as race, colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status.

2.5

31

International standards relating to electoral democracy are now embodied in a wide range of
documents. One useful source of these standards is the Declaration on Criteria for Free and
Fair Elections (the IPU Declaration), which was adopted by the Inter-Parliamentary Council of
the Inter-Parliamentary Union on 26 March 1994 with the unanimous support of the delegations
present, including Australia. The Inter-Parliamentary Council is the governing council of the
Inter-Parliamentary Union (IPU), which was established in 1889 as an international organisation
of parliaments of sovereign states; the IPU website states that it is the ‘focal point for worldwide parliamentary dialogue’.31 Whilst the IPU Declaration is not legally binding on members
of the Inter-Parliamentary Council, including Australia, it has been argued to have significant

Further information on the IPU is available at www.ipu.org/english/whatipu.htm.
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authority and moral persuasiveness as it is founded in principles of ‘international law and in the
practices of states and international organizations’.32
2.6

The IPU Declaration recommends principles and standards including that:
• no eligible citizen shall be denied the right to vote or disqualified from registration as a
voter, otherwise than accordance with objectively verifiable criteria prescribed by law, and
provided that such measures are consistent with the State’s obligations under international
law;
• every voter has the right to equal and effective access to a polling station in order to exercise
his or her right to vote;
• the right to vote in secret is absolute and shall not be restricted in any way whatsoever;
• everyone has the right to join a political party or organisation for the purposes of competing
in an election;
• everyone individually and together has the right to express political opinions without
interference; and
• states should take the necessary legislative steps and other measures, in accordance with
their constitutional processes, to guarantee the rights and institutional framework for
periodic and genuine, free and fair elections, in accordance with their obligations under
international law.
The full IPU Declaration is provided at Annex 2.

2.7

The standards set out in the IPU Declaration have since been explored or elaborated in specific
research relating to elements of the election process,33 and by various guidelines developed
by intergovernmental organisations.34 These standards, or variants of them, have been used
not only to guide election observers, but also for the formal international certification of an
electoral process.35

Community Expectations
2.8

32

33

34

35

In addition to the national and international standards that have affected the evolution of the
federal electoral system, this system is also influenced by the expectations of the community.
At one level, elections may be characterised as a mechanism for the community to have input
to decisions about matters of concern to it. The community can reasonably expect more from
Australia’s electoral systems than the mere satisfaction of the most basic standards.
G S Goodwin-Gill, Free and Fair Elections: International Law and Practice, Inter-Parliamentary Union,
Geneva, 2006, p. 3.
Relevant research documents include N Steytler, J Murphy, P de Vos and M Rwelamira (eds.), Free
and Fair Elections, Juta & Co, Ltd, Kenwyn, 1994; J Elklit and P Svensson, ‘What Makes Elections Free
and Fair?’, Journal of Democracy, vol. 8, no. 3, 1997, pp. 32-46; J Elklit, ‘Free and Fair Elections’ in R
Rose (ed.), International Encyclopedia of Elections, CQ Press, Washington, 2000; and J Elklit, ‘Electoral
Institutional Change and Democratization: You Can Lead a Horse to Water, But You Can’t Make it
Drink’, Democratization, vol. 6, no. 4, Winter 1999, pp. 28-51. More detailed benchmarks identifying
quality have been explored in J Elklit and A Reynolds, ‘A framework for the systematic study of election
quality’, Democratization, vol.12, no. 2, April 2005, pp. 147-162 (some of the work underlying this
study was undertaken in cooperation with the AEC).
Key documents include Commonwealth Secretariat, Good Commonwealth Electoral Practice:
A Working Document, London, June 1997; International Institute for Democracy and Electoral
Assistance, Code of Conduct for the Ethical and Professional Administration of Elections, Stockholm,
1997; and International IDEA, Guidelines for reviewing the legal framework of elections, Stockholm,
2002.
For example, in 2007 the UN, at the request of the Government of East Timor, deployed an ‘Electoral
Certification Team’ which assessed the parliamentary and presidential elections in the country against
52 ’benchmarks’ rooted to a significant extent in the IPU Declaration.
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2.9

The community may contribute to the evolution of the federal electoral system by participating
in public debate, presenting suggestions to elected representatives, and making submissions
to the Joint Standing Committee on Electoral Matters (JSCEM).36 In addition, this Green Paper
invites the community to make submissions on the question of appropriate standards for the
Australian electoral system.

key PRINCIPLES of an australian electoral system
2.10 Taking into account the standards and expectations that have guided the evolution of our
federal electoral system, the following principles might be regarded as the basic principles of
an electoral system for Australia. They are proposed as a starting point for consideration rather
than an exhaustive or definitive list, and it is noted that some may overlap or inter-relate.
• Representation: Elected legislative bodies should reasonably reflect the voting preferences
of the Australian electorate. Representatives from the diversity of the Australian community
should be able to stand for election to legislative bodies. Balloting processes should enable
voters to truthfully express their choices between candidates or parties.
• Responsiveness: Elected legislative bodies should be able to be changed by a vote of the
people. Significant changes in voter preference from one election to the next should be
reflected in election results.
• Universality: Qualifications for voting should be universal and non-discriminatory, and all
persons qualified to vote should have equitable access to enrolment and to voting, without
undue difficulty or inconvenience. Appropriate processes and facilities should be devised to
cater for electors whose specific needs would make ordinary voting unduly burdensome.
• Neutrality: Elections should be administered impartially, by politically neutral and
independent bodies. Election management bodies should perform their functions in a way
which promotes public trust in them, and in the election process. Voters should be able to
vote in politically neutral venues. There should be protections against the inappropriate use
of the resources of the state for political benefit.
• Transparency in electoral administration: Participants in electoral processes should have
access to adequate information about the basis for decisions on the operation of the
electoral machinery.
• Integrity: Appropriate mechanisms should be put in place to:
– guarantee a secret ballot;
– ensure that campaigning and voting is free of any fear or intimidation;
– preclude voting by persons not qualified to do so;
– preclude anyone from voting more than once;
– provide for external scrutiny of electoral processes;
– ensure that votes are not bought or sold; and
– enable votes to be counted and tabulated quickly and accurately, without any fraudulent
interference.
• Rule of law: Electoral processes should be governed by clear and unambiguous laws and
procedures, providing genuine opportunities for complaints about the process to be lodged
and dealt with in an even-handed and transparent way. Electoral processes should be
appropriately open to scrutiny and challenge by parties, candidates and voters.
• Civic culture: Voters should be encouraged to feel a sense of ownership of, and responsibility
for the success of, electoral processes, and should be able to obtain accurate information
about them. Voters should be sufficiently informed about electoral processes and systems.
36

Further discussion of JSCEM and its role is contained in chapter 3, at paragraphs 3.11–3.14.
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• Open political environment: Freedom of political expression (including freedom of the
media), and freedom of legitimate political activity should be guaranteed.
• Effectiveness and Efficiency: Electoral processes should be implemented in a timely way,
using effective systems. In particular, election results should be accurately and promptly
determined. Cost considerations should be appropriately borne in mind in the design of
electoral processes.
• Flexibility: Within appropriate boundaries, there should be mechanisms in place to enable
prompt adjustments to be made to processes and procedures to reflect changes in societal
expectations, and to take advantages of opportunities arising from technological change.
This should be balanced against the need to ensure sufficient stability to maintain public
trust and confidence in electoral systems.

discussion points
2.11 The standards and key principles discussed in this chapter may provide suitable criteria for an
evaluation of options for reforming Australian electoral systems.
2.12 These principles are reflected, to varying degrees, in Australia’s existing electoral systems.
For instance, it might be argued that the principles of ‘universality’, ‘representation’, and ‘civic
culture’ are embodied in our system of compulsory voting.
2.13 Different principles may be relevant in considering different aspects of the electoral process:
for example, ‘representation’ and ‘responsiveness’ are particularly relevant to a consideration
of voting systems in Australia, while ‘neutrality’ is particularly relevant to a consideration of
electoral administration bodies.
2.14 Emphasising particular principles over other principles may result in different outcomes. For
example, emphasising ‘rule of law’ over ‘flexibility’ might result in very rigid and prescriptive
laws and procedures, while emphasising ‘flexibility’ over ‘rule of law’ could leave greater
discretion in certain areas to electoral administrators.
2.15 The principle of ‘effectiveness and efficiency’ is likely to be particularly relevant to a
consideration of the reform options proposed in other chapters of this paper. Given that
resources are not unlimited, cost-benefit considerations should be borne in mind when
considering what sort of package of reforms might be recommended for Australia’s electoral
systems. For example, some reform options (such as automatic or online processes for
enrolling or updating enrolment) may result in savings which could be directed towards other
electoral reforms that might be considered to be a priority. Other reform options might entail a
consideration of how best to utilise or redirect existing resources towards programs, processes
or activities that will more effectively achieve their objectives, or assessment of priorities having
regard to relative costs and benefits. It might also be argued that a balance between efficiency
and effectiveness will need to be found, to ensure that electoral standards do not deteriorate.
2.16 There are likely to be differing views about which principles should be given priority in
Australia’s electoral systems, and about the best ways to ensure that particular principles are
given effect. Alternatively, it might be argued that all principles are essential and that it is not
appropriate to raise any one principle above others. In addition to the principles discussed
above, there may be additional principles which might be considered to be important for
Australia’s electoral system. Comments are invited on these issues. In particular, submissions are
invited on the following questions:
• Which of the principles discussed above are the most important to you, and why?
• Are there any other principles that you consider to be key principles for an Australian
electoral system?
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Chapter 3: THE LEGAL FRAMEWORK FOR
ELECTIONS
This chapter outlines the structure of current electoral laws, and discusses issues that could be
considered in thinking about options for reforming current laws, in particular in the areas of
harmonising and modernising existing laws.

THE CURRENT ARRANGEMENTS
Structure of current electoral laws
3.1

Elections in each jurisdiction in Australia are governed by different laws. Table 3.1 identifies the
primary laws that govern federal, state and territory elections in Australia:
Table 3.1: Primary electoral laws in the Commonwealth, states and territories

3.2

37

Jurisdiction

Constitution

Primary electoral laws

Commonwealth

Constitution Act 1900

Commonwealth Electoral Act 1918
Referendum (Machinery Provisions) Act
1984

New South Wales

Constitution Act 1902

Parliamentary Electorates and
Elections Act 1912
Constitution Further Amendment
(Referendum) Act 1930

Victoria

Constitution Act 1975

Electoral Act 2002

Queensland

Constitution Act 1867
Constitution of Queensland
Act 2001
Parliament of Queensland
Act 2001

Electoral Act 1992
Referendums Act 1997

Western Australia

Constitution Act 1889

Electoral Act 1907
Referendums Act 1983

South Australia

Constitution Act 1934

Electoral Act 1985

Tasmania

Constitution Act 1934

Electoral Act 2004
Referendum Procedures Act 2004

ACT

Australian Capital Territory (SelfGovernment) Act 1988 (Cth)

Electoral Act 1992
Referendum (Machinery Provisions) Act
1994

NT

Northern Territory (SelfGovernment) Act 1978 (Cth)

Electoral Act 2004
Referendums Act 1998

The arrangements in each jurisdiction have evolved over time. At the Commonwealth level,
the first electoral act (the Commonwealth Electoral Act 1902) was a combination of the
electoral legislation in the six colonies. After a series of elections the federal electoral laws were
consolidated into the Commonwealth Electoral Act 1918 (the Electoral Act), which continues
today. Since 1918, the Electoral Act ‘has been subject to continuing debate and regular
modification’,37 and it has been substantially rewritten once, in 1984, when the Referendum
G Orr, B Mercurio and G Williams, ‘The Australian Electoral Tradition’, in G Orr, B Mercurio and G
Williams (eds.), op. cit., p. 1.
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(Machinery Provisions) Act 1984 (the RMP Act) was also introduced to govern the conduct of
federal referenda. The electoral legislation in each state and territory has also been amended
considerably over time.
3.3

Generally, the constitution of each jurisdiction prescribes only the broadest features of the
electoral process, such as the composition of the Parliament and the timing of elections. There
are some exceptions to this: some jurisdictions also entrench various electoral principles in their
constitutions or in relevant electoral laws. This makes it harder for parliaments to change these
principles. For instance, the New South Wales Constitution entrenches the method of voting
for Legislative Council elections.38 Some constitutions (such as the Australian Constitution) may
only be amended through a prescribed process such as a referendum, while others (such as
the Victorian and Tasmanian constitutions) may be amended by the relevant state parliament.39
Arrangements for the territories, which do not have constitutions, are governed by their selfgovernment acts and may be amended by the Commonwealth Parliament. In the ACT, certain
electoral principles can only be altered through a referendum or the approval of a two-thirds
majority of the members of the Legislative Assembly.40

3.4

Most of the details of electoral laws are specified in the primary electoral legislation in place in
each jurisdiction, with further details set out in subordinate legislation such as regulations. The
content of these laws and guidelines is discussed in relevant chapters.

3.5

The conduct of elections may also be influenced by other laws, guidelines, and conventions.
These include:
• statutes such as the Commonwealth Broadcasting Services Act 1992 (which provides for
pre‑election broadcast advertising ‘blackouts’);
• statutes governing the broader administrative environment in which elections take place
(at the Commonwealth level, these include the Public Service Act 1999, the Financial
Management and Accountability Act 1997, the Privacy Act 1988, the Administrative Appeals
Tribunal Act 1975, and the Administrative Decisions (Judicial Review) Act 1977));41
• the common law, both in general areas such as defamation but also in determining the cases
associated with electoral law;
• legislation protecting human rights;42
• caretaker conventions regarding the administration of government during election period;
• voluntary codes of practice, such as those relating to commercial broadcast advertising; and
• procedures developed by election administration bodies that instruct electoral employees.

Levels of prescription in current laws
3.6

38
39

40
41

42

In general, the primary electoral legislation in each jurisdiction is relatively lengthy and contains
a high degree of procedural detail. For example, the Commonwealth Electoral Act prescribes
the different background colours for ballot papers in the House of Representatives and the

Constitution Act 1902 (NSW) section 7A.
Though note that a special two-thirds majority of all parliamentary members is required to amend
section 23 of the Tasmanian Constitution, which relates to four year Parliaments: see Constitution Act
1934 (Tas) section 41A.
Proportional Representation (Hare-Clark) Entrenchment Act 1994 (ACT).
State and territory jurisdictions have a number of similar statutes governing the broader administrative
environment in which elections take place.
This is in place in two jurisdictions: the Victorian Charter of Human Rights and Responsibilities; and the
ACT Human Rights Act 2004.
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Senate,43 and prescribes how to conduct the preliminary scrutiny of declaration votes44 and the
specification of various forms.45
3.7

At the federal level, the balance of prescription between primary and subordinate legislation
has changed significantly in the last few decades. The 1984 amendments consolidated the
provisions of a number of other acts into the Electoral Act, and moved a large number of
procedural details from subordinate legislation into primary legislation. As a consequence, the
Electoral Act became much larger: in 1973 the final section number of the Electoral Act was
219 and the act was 100 pages long (including schedules);46 in February 2009, the Electoral Act
contained 482 sections and had more than 500 pages (including schedules).

3.8

The primary electoral legislation in the states and territories is also highly prescriptive on a
number of operational and procedural matters.

3.9

Some jurisdictions have taken the opportunity to review their electoral legislation with a view to
simplifying its drafting and removing unnecessary levels of prescription. For example, Victoria’s
electoral legislation, revised in 2002, has been characterised as retaining ‘all essential electoral
principles, while leaving more detailed administrative provisions to regulations’.47 Similarly,
Tasmania’s revised electoral legislation has been described as presenting ‘electoral principles in
a simple and clear way which will assist with the understanding and administration of the Act.’ 48

Processes for reviewing current laws
3.10 Across jurisdictions, there are a range of general processes available for reviewing electoral laws
as required. For example, governments in all jurisdictions have the ability to conduct inquiries
or reviews of current laws and to propose relevant amendments; parliaments may also initiate
reviews and amend laws. A number of jurisdictions also have parliamentary committees which
play an ongoing role in reporting on the conduct of elections and other pertinent electoral
matters.49 In addition, the courts play an important role in interpreting and applying electoral
law, determining whether particular laws comply with relevant constitutional requirements, and
resolving particular disputes.
3.11 Prior to 1983, amendments to federal electoral laws were proposed by the government of the
day and then debated in the Parliament; there was often a high degree of suspicion regarding
motives for policy proposals. In 1983, there was an attempt to establish a more collegial and
transparent system, with the establishment of the Joint Select Committee on Electoral Reform
(JSCER), a bipartisan committee comprising members and Senators from both Houses of the
Commonwealth Parliament. JSCER was renamed the Joint Standing Committee on Electoral
Matters (JSCEM) in 1987 and continues today, with a mandate to ‘inquire into and report on
such matters relating to electoral laws and practices and their administration as may be referred
to it by either House of the Parliament or a Minister’.50

43
44
45
46
47

48

49

50

Electoral Act, op. cit., section 209.
ibid., section 266.
ibid., section 392.
1973 was the last consolidation of the Electoral Act before the 1984 amendments.
Victorian Electoral Commission, ‘A New Electoral Act for a new century’, Selections Newsletter, vol. 9,
July 2002, pp. 4-5.
Quoted in Tasmanian Electoral Commission, ‘Public comment invited on new Electoral Act for Tasmania’,
Media Release, 5 August 2004, available at www.tec.tas.gov.au/pages/Media/PDF/PublicBill.pdf.
For example, the New South Wales Parliament Joint Standing Committee on Electoral Matters, the
Parliament of Victoria Electoral Matters Committee, and the Queensland Parliament Law, Justice and
Safety Committee.
JSCEM, Commonwealth Parliament, ‘Committee establishment, role and history’, 2007, available at
www.aph.gov.au/house/committee/em/role.htm.

STRENGTHENING AUSTRALIA’S DEMOCRACY 25

Part 1 AUSTRALIA’s ELECTORAL ARCHITECTURE

3.12 JSCEM has conducted inquiries on a range of electoral matters since its establishment,
including holding public hearings, receiving and publishing submissions from a range of
interested stakeholders, and producing public reports for the government to respond to.
Since 1983, JSCEM (and its predecessor, JSCER) has conducted 33 inquiries, including
ten inquiries into the conduct of federal elections. In contrast, it has been noted that ‘from
Federation until 1983, federal parliament held only two wide-ranging electoral inquiries – in
1904 and 1926-27’.51 In addition to inquiring into the conduct of each federal election, JSCEM
inquiries have examined matters including:52
• women, elections and the parliament;
• the integrity of the electoral roll;
• provisions for electoral redistributions;
• representation of the territories in the Parliament;
• civics and electoral education;53
• the role of the AEC in conducting industrial elections; and
• funding and disclosure of political donations.
3.13 JSCEM has become an embedded part of the work of the Commonwealth Parliament, and an
important part of the Australian electoral reform process. JSCEM inquiries allow all interested
parties, including the AEC, to suggest options for reform of our electoral processes.
3.14 Over the last quarter of a century, while most changes to federal electoral laws have received
bipartisan support and been based on expert advice, some amendments have been labelled
as being of a partisan character.54 The checks and balances within the federal system generally
guard against inappropriately partisan amendments being made.

CHALLENGES, OPPORTUNITIES AND OPTIONS FOR CHANGE
Harmonisation issues
3.15 As noted in chapter 1, there may be a number of opportunities for harmonisation of electoral
arrangements across jurisdictions. Harmonisation can offer a range of benefits, including that
it can:55
• create efficiencies, by reducing duplication across different levels of government;
• ensure greater certainty, if consistent rules apply across all jurisdictions;
51

52
53

54

55

P Brent, ‘Has parliament’s electoral matters committee run its course?’, Australian Policy Online, 2008,
available at apo.org.au/commentary/has-parliaments-electoral-matters-committee-run-its-course.
For further information, see www.aph.gov.au/House/committee/em/reports.htm.
JSCEM, Civics and Electoral Education, 2007. On 30 October 2008, the Australian Government
issued an interim response to this report, indicating that the report’s recommendations had been
referred to the Electoral Reform Taskforce established to facilitate this Green Paper, that the Taskforce’s
deliberations would assist in the formulation of the Government’s final response to the JSCEM report,
and that the Government’s final response was expected to be tabled after the completion of the Green
Paper process.
For instance, the Electoral and Referendum Amendment (Electoral Integrity and Other Measures) Act
2006, which changed electoral law relating to enrolment deadlines, proof of identity for enrolment
and provisional voters, disclosure thresholds, and candidate nomination fees, was opposed by the
Australian Labor Party, the Australian Greens, Family First and the Democrats: see Hansard, Senate
Debates, 21 June 2006, pp. 20-21.
House of Representatives Standing Committee on Legal and Constitutional Affairs, Commonwealth
Parliament, Harmonisation of legal systems within Australia and between Australia and New Zealand;
2006, pp. 5-6.
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• reduce compliance costs for those who must comply with multiple regulatory regimes across
jurisdictions; and
• improve the effectiveness and integrity of laws by removing regulatory inconsistencies.
3.16 Harmonisation between federal, state and territory electoral arrangements may be particularly
desirable where there are clearly identifiable differences between jurisdictions which affect an
elector’s ability to participate in the electoral process or cause significant elector confusion. It
may be argued that differences between voting systems used for federal elections and those
used in state and territory elections can have such effects. For example, at the 2007 federal
election, over 75,000 voters in New South Wales marked their House of Representatives ballot
paper with a ‘1’ only: this would have been deemed formal and counted in a state election
in New South Wales, but was deemed informal and not counted in the federal election.
Options for harmonisation of voting systems are discussed in more detail in chapter 5; other
options for harmonisation of electoral arrangements which are discussed in relevant chapters of
this paper include:
• harmonisation in electoral administration activities (discussed in chapter 6);
• harmonisation of enrolment requirements and processes (discussed in chapter 7);
• harmonisation of party registration arrangements (discussed in chapter 8);
• harmonisation of campaign regulations (discussed in chapter 10); and
• harmonisation of polling arrangements (discussed in chapter 11).
3.17 Harmonisation can be effected through a range of mechanisms, including cooperative schemes
negotiated between jurisdictions, the enactment of complementary legislation by different
levels of government, or the referral of state powers to the Commonwealth.56
3.18 The federal system presents some challenges to achieving harmonisation. Agreement must
be secured between all nine jurisdictions before a consistent approach can be implemented,
and where legislation is required to give effect to a harmonised approach, there is a risk
that it may be varied by one or more of the nine parliaments. The political environment is
constantly changing, which can present challenges to maintaining a harmonised approach in a
particular area.
3.19 It might also be argued that harmonisation should not be pursued merely for its own
sake. One advantage of a federal system is that there are opportunities for innovation and
experimentation, because various jurisdictions are able to act independently of the others.
There have been examples of electoral innovations introduced in one Australian jurisdiction
which have later been adopted by other jurisdictions and become best practice: these include
innovations such as granting women the right to vote, cardboard voting equipment, and
ordinary voting at pre-poll voting centres.
3.20 Given these challenges and issues, consideration could be given to the areas of Australia’s
electoral system which would benefit most from a harmonised approach and should therefore
be prioritised as areas for attention.

Modernising electoral laws
3.21 The following issues may be relevant to a consideration of how to best modernise Australia’s
electoral laws.

56

Note that there may be some limitations to the extent to which a referral of particular state electoral
powers to the Commonwealth would be valid under the Australian Constitution and/or the
constitutions of some states.
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Updating existing laws
3.22 A number of provisions of the existing federal Electoral Act have become outdated and do not
necessarily reflect what happens in reality: for example, the enrolment provisions in Part VIII
of the Electoral Act largely reflect the original arrangements under which amendments were
made to hard copy electoral rolls, whereas in reality, the process for updating the rolls has been
computerised for some time.

Levels of prescription
3.23 It might be argued that the highly prescriptive nature of the current federal electoral laws
makes them susceptible to becoming quickly outdated, and requires regular amendments to
be made to update particular provisions from time to time. Less prescriptive laws could ensure
greater flexibility for processes to be updated to reflect a changing electoral environment,
without the need for Parliament to consider amendments to legislation.57 It could be
contended that primary legislation should be prescriptive enough to ensure that electoral
administrators uphold the key principles of the Australian electoral system, while more detailed
administrative arrangements could be contained in subordinate legislation that would be easier
to amend if change becomes necessary.
3.24 On the other hand, it could be argued that one advantage of highly prescriptive electoral laws
is that they encourage political consensus by requiring the Parliament to agree to more of the
details of electoral processes. They may also leave fewer matters open to the interpretation
of the courts. In addition, highly prescriptive laws may heighten public trust in the electoral
system, and may also serve as a mechanism for deflecting criticism from the electoral
administration, which can point to a legislative basis for particular decisions or processes.

Complexity
3.25 The wording of a number of sections of the federal Electoral Act is relatively complex, which
may render it incomprehensible to a lay audience. Options for addressing this issue could
include redrafting the Electoral Act to modernise and clarify its language using plain language
drafting techniques, or preparing and disseminating appropriate explanatory material. Issues
and options regarding education about electoral systems are discussed in further detail in
chapter 9.

Consolidation of current provisions
3.26 An additional option for reforming federal electoral laws could include consolidating the
Electoral Act and the RMP Act into one act. The RMP Act duplicates many provisions of the
Electoral Act, which has led to a risk of inconsistencies developing between the two acts if one
is amended separately from the other.58

57

58

For example, JSCEM recently recommended that the Electoral Act be amended ‘to provide a flexible
regime for the authorisation by the Australian Electoral Commission of approved forms, which will:
allow for a number of versions of an approved form; enable forms to be tailored to the needs of
specific target groups; and facilitate online transactions’ (JSCEM, Report on the Conduct of the 2007
Federal Election and Matters Related Thereto, 2009, pp. 273-275).
This risk was acknowledged by JSCEM, ibid., p. 283, which recommended that ‘any recommendations
in this report that propose amending the Commonwealth Electoral Act 1918 should, where also
appropriate, be incorporated into the Referendum (Machinery Provisions) Act 1984, to ensure
consistency between the provisions applying to elections and referenda’.
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discussion points
3.27 This chapter has discussed a number of issues that may be relevant in considering options for
strengthening and modernising Australia’s electoral systems.
3.28 The following questions may assist in contemplating specific options for reform:
• Given the inherent challenges of achieving and maintaining harmonisation in a federal
system, which areas of harmonisation should be given priority attention?
• How prescriptive should our electoral laws be?
• How flexible should our electoral laws be to adapt to the changing electoral environment?
• What is the best way to ensure that our electoral laws are easily understood by participants
in the electoral process?
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Chapter 4: THE FRANCHISE
This chapter discusses who is eligible to vote in Australia. It sets out the current arrangements,
provides an overview of factors relevant to whether eligible voters exercise their vote, and
examines options for change.

INTRODUCTION
4.1

This chapter addresses the arrangements governing who is eligible to vote in Australian
elections. These are distinct from the arrangements that enable voting to occur, such as
enrolment on an electoral roll, appropriate civic education, and polling arrangements, which
are covered in separate chapters.

THE CURRENT ARRANGEMENTS
The Australian Constitution
4.2

The Australian Constitution provides that members of Parliament are to be ‘directly chosen by
the people’,59 and allows the Parliament to make laws regarding the ‘qualification of electors’.60
It also states that in the choosing of members and Senators, ‘each elector shall vote only
once’.61 Beyond these high-level provisions, the Australian Constitution does not clearly define
the franchise, affording a large degree of discretion to the Parliament to make laws providing
for the qualification of electors.

4.3

Parliament’s discretion to restrict the franchise is not unlimited. In the High Court of Australia
decision Roach v Electoral Commissioner (2007) 233 CLR 162, then Chief Justice Gleeson
made the following observations about the franchise in Australia:
‘Because the franchise is critical to representative government, and lies at the centre
of our concept of participation in the life of the community, and of citizenship,
disenfranchisement of any group of adult citizens on a basis that does not constitute a
substantial reason for exclusion from such participation would not be consistent with
choice by the people.’62

International standards
4.4

59
60
61
62
63

64

It has been noted that ‘in international circles, the right to vote is seen as a fundamental right’.63
As set out in chapter 2, article 25 of the ICCPR, to which Australia is a party, provides that ‘every
citizen shall have the right and opportunity…without unreasonable restrictions…to vote and to
be elected at genuine periodic elections which shall be by universal and equal suffrage…’ In
1996, the UN Human Rights Committee made the following observations on how the voting
rights articulated in the ICCPR should be effected: 64

Australian Constitution, op. cit., sections 7 and 24.
ibid., sections 8 and 30.
ibid.
Roach v Electoral Commissioner (2007) 233 CLR 162 at 174.
A Gray, ‘The Guaranteed Right to Vote in Australia’, Queensland University of Technology Law and
Justice Journal, vol. 7, no. 2, 2007, p. 192.
UN Human Rights Committee, General Comment 25: The right to participate in public affairs, voting
rights and the right of equal access to public service, 1996, available at www.unhchr.ch/tbs/doc.nsf/
(Symbol)/d0b7f023e8d6d9898025651e004bc0eb?Opendocument.
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‘The right to vote at elections and referenda must be established by law and may be
subject only to reasonable restrictions, such as setting a minimum age limit for the right
to vote. It is unreasonable to restrict the right to vote on the ground of physical disability
or to impose literacy, educational or property requirements. Party membership should
not be a condition of eligibility to vote, nor a ground of disqualification.
States must take effective measures to ensure that all persons entitled to vote are able
to exercise that right. Where registration of voters is required, it should be facilitated and
obstacles to such registration should not be imposed. If residence requirements apply
to registration, they must be reasonable, and should not be imposed in such a way as to
exclude the homeless from the right to vote…
…In their reports, States parties should indicate and explain the legislative provisions
which would deprive citizens of their right to vote. The grounds for such deprivation
should be objective and reasonable. If conviction for an offence is a basis for suspending
the right to vote, the period of such suspension should be proportionate to the offence
and the sentence. Persons who are deprived of liberty but who have not been convicted
should not be excluded from exercising the right to vote.’

Commonwealth arrangements
4.5

Under the Electoral Act, persons are generally eligible to vote in federal elections if they are
Australian citizens who are 18 years of age or older.65 Certain ‘British subjects’ may also vote, if
they were enrolled immediately before 26 January 1984. Particular exceptions apply, excluding
the following persons from the entitlement to enrol and vote in federal elections:
• persons who are serving a prison sentence of three years or more;66
• persons who ‘by reason of unsound mind, [are] incapable of understanding the nature and
significance of enrolment and voting’;67 and
• persons who have been convicted of treason or treachery and have not been pardoned.68

4.6

In addition, certain restrictions apply to the voting rights of Australian citizens living overseas,
who may vote as ‘eligible overseas electors’ if they intend to resume residing in Australia
within six years of leaving Australia. Applications must be lodged within three years of leaving
Australia; from six years after leaving Australia, citizens who ‘intend to resume residing in
Australia at some time’ may apply to remain on the electoral roll on an annual basis.69

4.7

Section 30FD of the Crimes Act 1914 (the Crimes Act) also excludes members of the
committee or executive of declared ‘unlawful organisations’ from the vote; this section
was enacted in 1932. The Australian Government has accepted a recommendation of the
Australian Law Reform Commission that the provisions of the Crimes Act relating to unlawful
associations, including section 30FD, be repealed.70 The repeal of these provisions is being
progressed in the context of a discussion paper on proposed legislative reforms to Australia’s

65
66

67
68
69
70

Electoral Act, op. cit., section 93.
This is a result of the High Court of Australia decision in Roach v Electoral Commissioner (2007) 233
CLR 162, as discussed at paragraphs 4.49-4.50.
Electoral Act, op. cit., paragraph 93(8)(a).
ibid., paragraph 93(8)(c).
ibid., sections 94 and 94A.
See Australian Government Response to Australian Law Reform Commission, Fighting Words: A
Review of Sedition Laws in Australia, December 2008, available at www.ag.gov.au/www/agd/agd.
nsf/Page/Publications_AustralianGovernmentresponsetoALRCReviewofseditionlawsinAustraliaDecember2008.
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counter-terrorism and national security legislation, which was released by the Attorney-General,
the Hon Robert McClelland MP, on 12 August 2009.71
4.8

Both voting and enrolling to vote are compulsory for persons who are eligible to vote in federal
elections,72 as discussed in further detail in chapters 7 and 11. Voting is not compulsory for
Australian citizens living overseas.

Historical developments
4.9

At federation, voting entitlements for federal elections were those that applied in each state.73
The Commonwealth Franchise Act 1902, which established the first Commonwealth franchise
shortly after federation, provided voting rights to persons who were 21 years of age or older,
had lived in Australia for six months continuously and were ‘natural born or naturalized subjects
of the King’.74 While this franchise included women, it excluded ‘aboriginal native[s] of Australia
Asia Africa or the Islands of the Pacific except New Zealand’,75 ‘non-European’ migrants,
persons who were under sentence for an offence punishable by imprisonment for one year or
longer, those of ‘unsound mind’ and those ‘attainted of treason’.

4.10 Since 1902, the franchise has slowly expanded to include more members of the Australian
community. For example:
• in 1925, limited numbers of ‘non-European’ migrants were given the right to vote;
• in 1949, Indigenous Australians who served in the Defence Forces during World War II or
who had been enfranchised under state law were granted the Commonwealth franchise;
• in 1961, the disqualification of ‘aboriginal native[s] of ... Asia Africa or the Islands of the
Pacific’ was removed;
• in 1962, all Indigenous Australians were enfranchised; and
• in 1973, the general voting age was lowered to 18 years.
4.11 The franchise has also been limited on certain occasions, most notably in 1984 when, as a
consequence of amendments which provided for Australian citizenship to be the primary
criterion for the franchise, non-citizens (apart from certain ‘British subjects’) were excluded from
the entitlement to vote.

71

72

73
74

75

Further information on this discussion paper is available at www.ag.gov.au/www/agd/agd.
nsf/Page/Consultationsreformsandreviews_Nationalsecuritylegislation-Publicconsultation_
Nationalsecuritylegislation-Publicconsultation.
Subsection 245(8) of the Electoral Act provides that proceedings against an elector for failing to vote
are prohibited if an elector has a ‘valid and sufficient’ reason for not voting; subsection 245(14) of the
Electoral Act states that: ‘Without limiting the circumstances that may constitute a valid and sufficient
reason for not voting, the fact that an elector believes it to be part of his or her religious duty to
abstain from voting constitutes a valid and sufficient reason for the failure of the elector to vote.’
Australian Constitution, sections 8 and 30.
Commonwealth Franchise Act 1902, section 3, available at www.foundingdocs.gov.au/resources/
transcripts/cth5i_doc_1902.pdf.
Section 4 of the Commonwealth Franchise Act 1902 excluded these persons unless they were entitled
to vote under section 41 of the Australian Constitution, which provides that ‘No adult person who has
or acquires a right to vote at elections for the more numerous House of the Parliament of a State shall,
while the right continues, be prevented by any law of the Commonwealth from voting at elections
for either House of the Parliament of the Commonwealth’. It was argued in Parliamentary debates on
section 4 of the Commonwealth Franchise Act 1902 that if one or more of the states ever decided to
grant voting rights to Indigenous persons, then those persons would be entitled to vote in federal
elections. The High Court has subsequently held that section 41 of the Australian Constitution was a
transitional provision and is now spent. For a discussion of these issues, see J Norberry and G Williams,
‘Voters and the Franchise: the Federal Story’, Research Paper No. 17 2001-02, Parliament of Australia
Parliamentary Library.
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4.12 The voting entitlements of prisoners have varied since federation, ranging from a
disqualification for those serving a sentence of five years (which applied from 1995 to 2004),
to a disqualification for prisoners under sentence for an offence punishable by at least one
year’s gaol (which applied from 1902 to 1983). In 2006, the Commonwealth Parliament
attempted to impose a blanket ban on all prisoner voting; the High Court of Australia found
that the amendments which inserted these provisions into the Electoral Act were invalid;76 as
a consequence, the provisions of the Electoral Act that were in force prior to the enactment of
the invalid amendments now apply, excluding persons who are serving a prison sentence of
three years or more from voting.77

State and territory arrangements
4.13 Each state and territory sets out, in its electoral act or constitution, the requirements for the
franchise. Common across all states and territories is a requirement of Australian citizenship
and an electoral majority age of 18. All state legislation also maintains the exception that
‘British subjects’ who were resident and on the electoral roll in 1984 are also enfranchised.
That provision represents the only departure, across all the states and territories, from the rule
that citizenship is a requirement for the franchise.
4.14 Legislation in each state and territory also sets out certain disqualifications, which include, in
some jurisdictions, persons who are of ‘unsound mind’ and persons convicted of treason or
treachery who have not been granted a pardon. The issue of enfranchisement for prisoners
is one example of an area in which state systems differ widely from each other and from
the Commonwealth: for example, in the ACT, all prisoners may vote,78 whereas in Western
Australia, legislation states that any person who is serving or yet to serve a period of
imprisonment is disqualified from voting.79
4.15 A table comparing key elements of the federal, state and territory arrangements for the
franchise is at Annex 3.

CHALLENGES, OPPORTUNITIES AND OPTIONS FOR CHANGE
4.16 A number of aspects of the franchise can be examined from the perspective of universality as a
key principle for the Australian electoral system.
4.17 Before examining these, it is important to recognise that there are practical matters which
affect the extent to which those who are empowered to vote do exercise their vote. These are
outlined below; more detail is provided in other chapters which canvass options to enhance the
electoral engagement and participation of all Australians.

Exercising the franchise
4.18 The degree to which eligible persons exercise their right to vote can be examined in two ways:
firstly, the extent to which eligible voters are enrolled to vote, and secondly, the extent to which
those on the electoral roll vote in elections.

76
77

78
79

Roach v Electoral Commissioner (2007) 233 CLR 162.
The text of the Electoral Act has not been amended to reflect the decision in Roach v Electoral
Commissioner.
Electoral Act 1992 (ACT) section 72.
Electoral Act 1907 (WA) subsection 18(ca).
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4.19 The following table, produced from figures published by the AEC,80 illustrates that:
• there is a difference between the number of people who are eligible to enrol to vote, and
the proportion who do enrol;81
• of those who are enrolled to vote, a smaller number ‘turn out’ to cast a vote on or before
polling day;82 and
• of those who cast a vote, a still smaller number cast a formal vote, meaning that their vote is
deemed valid and counted.
Table 4.1: Enrolment, turnout and formality rates at 2004 and 2007 federal elections83
2004 federal
election

2007 federal
election83

Number of people enrolled as at close of rolls

13,012,230

13,645,073

Number of enrolled electors as a percentage of the
estimated eligible population

91.5%

92.3%

Turnout (number of enrolled electors who cast votes as
percentage of total enrolled electors)

94.32%

94.76%

Number of informal votes as a percentage of total votes
cast

5.18%

3.95%

4.20 Based on these figures, it would be reasonable to assume that more than 10% of persons who
were eligible to vote for each of the 2004 and 2007 federal elections did not cast a (formal or
informal) vote. This amounts to more than 1 million persons who were entitled to vote for each
election but did not cast a vote.
4.21 While it is difficult to quantify, it has been suggested that members of particular groups in the
community may be less likely to exercise their franchise than others. For example:
• there is evidence to indicate that young people are enrolled to vote at lower rates than the
broader community;84

80

81

82

83

84

AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, p. 9. The AEC discussed
the basis for these figures in its second submission to the 2007 federal election inquiry (AEC,
submission no. 169.1 to JSCEM, Inquiry into the 2007 Federal Election, p. 12). To calculate the
estimated eligible population, the AEC uses ABS population projections, adjusted to give a figure for
the number of people eligible to be enrolled. Census population data is adjusted for people turning
18, deaths and net migration movements. Further adjustments are made to take account of people
becoming Australian citizens, enrolled overseas electors, eligible British subjects, and ineligible
Australian citizens over the age of 18.
Some commentators suggest that a smaller proportion of the eligible population are enrolled. Farrell
and McAllister assert that the ‘enrolled proportion of the age-eligible electorate’ has been trending
downwards since 1958, ‘reaching 81.0 percent in 2004’ (D M Farrell and I McAllister, The Australian
Electoral System: origins, variations and consequences, UNSW Press, Sydney, 2006, p. 123). This figure
may be based on the entire voting age population, and not adjusted in line the methodology used by
the AEC.
This includes votes cast on polling day as well as pre-poll and postal votes. This turnout figure is still
relatively high: according to one comparative study, Australia’s average turnout of enrolled electors at
parliamentary elections in the period 1945-2001 was the highest in the world: see International IDEA,
Voter Turnout Since 1945: A Global Report, op. cit., p. 80.
The AEC attributes a proportion of the increase in enrolled electors to the targeted activities it
conducted in the lead up to the 2007 federal election, which cost an estimated $30 million; further
details on these activities are provided at paragraphs 7.25 to 7.26.
AEC, Annual Report 2007-08, p. 36, available at www.aec.gov.au/About_AEC/Publications/Annual_
Reports/2008.
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• whilst not easily quantified, there are indications that Indigenous Australians remain
under‑represented on the electoral roll;85
• it has been estimated that between 33% and 90% of eligible Australian voters who are
homeless are not enrolled to vote;86
• a lack of proficiency in English has been identified as the major factor contributing to
informal voting during recent federal elections;87 and
• it has been estimated that less than 15% of Australians who qualify to vote and are out of the
country at the time of an election exercise their vote while away (while it is not compulsory
for these persons to vote, there are mechanisms to facilitate them voting, as discussed
further below).88
4.22 There are potentially a range of reasons why members of particular groups might not fully
exercise their right to vote. Strategies to improve the electoral participation of identified
Australians may include:
• options to improve enrolment processes, which are discussed in further detail at chapter 7;
• options to improve the civic education of particular groups, which are discussed in further
detail at chapter 9;
• options to amend or harmonise the rules governing the casting and formality of votes, which
are discussed in further detail at chapter 5; and
• options to improve and harmonise the accessibility of voting services, which are discussed in
further detail at chapter 11.

Defining the franchise
4.23 Consideration can be given to a range of matters which are relevant to the franchise for
modern Australia. An examination of citizenship and the vote may raise issues about the
franchise for non‑citizens and Australians living overseas. Options have been proposed
to extend the franchise for youth, and voting rights for prisoners have been the subject of
considerable debate. Finally, some concerns have been raised about the exception to the
franchise for persons of ‘unsound mind’.
4.24 To assist in considering the matters discussed below, a table comparing key elements of the
franchise in the United Kingdom, Canada and New Zealand is at Annex 4. Notable differences
in the arrangements in these countries compared to Australia are highlighted below.89

Citizenship and the vote
4.25 As discussed above, amendments came into effect in 1984 which made Australian citizenship
the primary precondition for the franchise at federal, state and territory levels. In enacting these
amendments, it was the view of all political parties and governments, at both Commonwealth
and state level, that Australian citizenship is the appropriate basis for the franchise.90
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JSCEM, Civics and Electoral Education, op. cit., pp. 86-87.
Data from Hanover Welfare Services, the Australian Federation of Homelessness Organisations, and
the Homeless Persons’ Legal Clinic as cited in P Lynch and J Cole, ‘Homelessness and human rights:
Regarding and responding to homelessness as a human rights violation’, Melbourne Journal of
International Law, vol 4, no. 1, 2003, p. 157.
JSCEM, Civics and Electoral Education, op. cit., pp. 108-9.
The Southern Cross Group, Primary Submission to the Joint Standing Committee on Electoral Matters
Inquiry into the 2007 Federal Election, 28 May 2008, p. 11, available at www.aph.gov.au/House/
committee/em/elect07/subs/sub158.pdf.
As noted at Annex 4, one feature that is common to the United Kingdom, Canada and New Zealand is
that unlike Australia, voting is not compulsory.
AEC, ‘Why are British subjects allowed to be on the electoral roll?’, 2007, available at www.aec.gov.au/
Enrolling_to_vote/British_subjects.htm.
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This position is consistent with international practice: international standards such as the
ICCPR are expressed in terms of the rights of citizens to vote, and internationally, citizenship is
commonly utilised as a primary criterion for the franchise.91
4.26 2009 is the 60th anniversary of Australian citizenship, which was established with the enactment
of the Nationality and Citizenship Act 1948. The significance of Australian citizenship
as a ‘bond that unites us all’92 is recognised in the preamble to the current Australian
Citizenship Act 2007:
‘The Parliament recognises that Australian citizenship represents full and formal
membership of the community of the Commonwealth of Australia, and Australian
citizenship is a common bond, involving reciprocal rights and obligations, uniting all
Australians, while respecting their diversity.
The Parliament recognises that persons conferred Australian citizenship enjoy these
rights and undertake to accept these obligations:
by pledging loyalty to Australia and its people; and
by sharing their democratic beliefs; and
by respecting their rights and liberties; and
by upholding and obeying the laws of Australia.’
4.27 Being able to vote is one of the range of rights and responsibilities attached to Australian
citizenship; the Pledge of Commitment which is taken at citizenship ceremonies includes
an undertaking to ‘pledge my loyalty to Australia and its people, whose democratic beliefs
I share’.
4.28 Two issues arise from a consideration of citizenship and the franchise: the voting rights that are
currently extended to particular non-citizens; and the voting rights of Australian citizens abroad.
Non-citizens
4.29 Prior to 1984, when Australian citizenship became the primary criterion for the franchise,
eligibility to vote was based on ‘British subject’ status, with ‘Australian citizen’ being but one of
a number of categories of ‘British subjects’ who were permitted to vote in Australian elections.
Prior to the commencement of the citizenship amendment, transitional arrangements were put
in place to accommodate the significant proportion of the Australian community who, at the
time, did not hold Australian citizenship but who had been enrolling and voting in Australia
as ‘British subjects’. An information campaign was conducted to alert such electors to the
changing rules so that they could take steps to enrol before 26 January 1984.
4.30 Today, the sole exception to the rule that Australian citizenship is required to vote is that ‘British
subjects’ are permitted to vote in federal elections if they were enrolled to vote immediately
before 26 January 1984. The states and territories have identical or very similar provisions. The
AEC has advised that 157,102 people were recorded on its electoral roll as such electors as at
31 May 2009.
4.31 To ensure consistency with the principle that citizenship be the primary criterion for the
franchise, there may be a case for the ‘eligible British subject’ category of electors to be
abolished, subject to consideration of potential constitutional issues. Citizenship is being
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ACE Electoral Knowledge Network, comparative data available at aceproject.org/epic-en/
CDMap?question=VR02.
Senator the Hon C Evans (Minister for Immigration and Citizenship), ‘Australia welcomes more than
14,000 new citizens’, Media Release, 26 January 2008, available at www.minister.immi.gov.au/media/
media-releases/2008/ce08008.htm.
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increasingly recognised as ‘a key factor in nation building’;93 it might therefore be argued
that to maintain a category of electors who are non‑citizens represents an anomaly in modern
Australia. Alternatively, it might be argued that ‘eligible British subjects’ represent a special
class of non-citizens because they are already enrolled and entitled to vote, and that it would
be unfair to disenfranchise them.
4.32 In supplementary remarks to the JSCEM Report on the Conduct of the 2007 Federal Election
and Matters Related Thereto, the Chair of JSCEM, Mr Daryl Melham MP, stated that ‘in this
day and age, continuing the grandfathering arrangements for a special class of British subjects
is unfair and unreasonable to non-citizens’.94 Noting a number of ‘legislative and juridical
developments’ since the grandfathering arrangements were introduced95 and that, ‘It is clear
that the continued enfranchisement of British subjects has the potential to affect election
outcomes’,96 Mr Melham recommended that the Electoral Act be amended to ‘remove
all references to the eligibility of British subjects to remain enrolled and to vote in federal
elections and referenda by 26 January 2014 – 30 years since citizenship became a necessary
qualification’.97
4.33 If the exception for ‘eligible British subjects’ is to be maintained, it could be argued that
it would be appropriate to examine whether the franchise should be extended to other
non‑citizens. For example, New Zealand permits permanent residents to vote,98 and the United
Kingdom99 permits residents who are citizens of Commonwealth or European Union countries
to vote.100
4.34 Arguments in favour of allowing permanent residents to vote in Australia include:
• that ‘in a world of international migration it is unreasonable that people should be subject
to decisions [of a government] over a long period of time without having the opportunity to
influence those decisions’;101
• it could ‘serve the symbolic value of better defining our political community – of Australia as
an immigrant nation in a globalising world – as well as the ideal of political equality for all in
the Australian community’;102
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Moving forward...Improving Pathways to Citizenship, Report by the Australian Citizenship Test Review
Committee, August 2008, p. 3.
D Melham MP, Supplementary Remarks, in JSCEM, Report on the Conduct of the 2007 Federal
Election and Matters Related Thereto, op. cit., p. 349.
ibid., pp. 341-345: developments cited were the passage of the Australia Act 1986, the decision of the
High Court of Australia in Sue v Hill (1999) 199 CLR 462 regarding the status of the United Kingdom as
a ‘foreign power’ for the purposes of section 44(i) of the Australian Constitution, and the 2002 removal
of restrictions on Australians holding the citizenship of another country.
ibid., pp. 345-352: for example, Mr Melham stated that there are eight electoral divisions with more
than 2,500 electors with British subject notations on the electoral roll, and noted that 19 divisions at
the 2007 federal election had margins of less than 2,500 votes.
ibid., pp. 352-353. Mr Melham also recommended a process by which the AEC should write to each
elector with a British subject notation on the electoral roll to ascertain their citizenship status (prior to
the enactment of amendments), and a transitional safety net to allow British subjects who are Australian
citizens but were removed from the roll in error to cast a provisional vote at the next election.
Electoral Act 1993 (NZ) section 74.
The Electoral Commission (United Kingdom), ‘Who can register to vote?’, available at
www.aboutmyvote.co.uk/who_can_register_to_vote.aspx.
One point of difference between the electoral systems of Australia, New Zealand and the United
Kingdom is that Australia has compulsory voting.
M Sawer, ‘Property Voting in Local Government: A Relic of a Pre-Democratic Era?’, Representation, vol.
43, no. 1, 2007, p. 50.
G Orr, ‘Australian Electoral Systems – How Well Do They Serve Political Equality?’, Democratic Audit
of Australia, 2004, p. 8, available at democratic.audit.anu.edu.au/papers/focussed_audits/200402_orr_
electoral_syst.pdf.
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• it might be argued that some migrants may not wish to take up Australian citizenship if it
means losing a form of foreign citizenship; and
• if permanent residents have to pay tax in Australia, it is said to be only fair that they should
also have the right to vote.103
There are an estimated 370,000 permanent residents aged 18 or above in Australia who could
be enfranchised by such an amendment.104
4.35 Arguments against allowing permanent residents the right to vote in Australia include:
• the ‘lure of the franchise’ serves as an essential way through which migrants are encouraged
to take out citizenship;105
• the High Court has commented that citizenship is a valid basis for determining who would
be allowed to vote, as citizenship has a ‘rational connection with the identification of
community membership or the capacity to exercise free choice’;106
• such an amendment might be argued to result in changes to existing electoral boundaries,
as non-citizen residents are usually clustered around major urban centres;107 and
• the exclusion of non-citizens from the franchise is ‘common place’ internationally.108
Australians living abroad
4.36 While Australians living abroad are entitled to vote, their franchise is limited by the Electoral
Act, which contains relatively complex procedures for enrolment and provides that expatriates
can lose their entitlement to vote if they fail to vote at a federal election, or fail to lodge an
application to be treated as (or remain as) an ‘eligible overseas elector’ within the timeframes
outlined at paragraph 4.6.109
4.37 A low proportion of expatriates are currently enrolled as eligible overseas electors. 22,584
eligible overseas electors were enrolled as at the close of rolls for the 2007 federal election,
whereas it has been estimated that at any one time there are around one million Australian
citizens living and working overseas.110 At the 2007 federal election, only 70,059 votes were
issued at overseas posts; this number includes votes issued to Australians who were temporarily
overseas and not enrolled as ‘eligible overseas electors’,111 but does not include postal votes
issued from Australia.
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G Orr, ‘Ballotless and behind bars: the denial of the franchise to prisoners’, Federal Law Review, vol.
26, no. 1, 1998, p. 57.
Estimate from Department of Immigration and Citizenship, March 2009. This number does not include
New Zealand citizens who are in Australia temporarily.
G Orr, ‘Ballotless and behind bars: the denial of the franchise to prisoners’, op. cit., p. 57.
Roach v Electoral Commissioner (2007) 233 CLR 162 at 174 per Gleeson CJ.
ABS publication no. 4102.0, Australian Social Trends, 2004, p. 22.
H Catt, ‘Democracy of the people?: a comparative analysis of who is routinely not allowed to vote’,
Conference Paper, Australasian Political Studies Association Conference, 2000, available at
apsa2000.anu.edu.au/confpapers/catt.rtf.
Electoral Act, op. cit., subsections 94(1B) and 94(13).
Department of Foreign Affairs and Trade, ‘Living and Working Overseas’, available at
www.smartraveller.gov.au/tips/working_os.html.
Figures provided by I Campbell, Committee Hansard, Senate Standing Committee on Finance and
Public Administration, Additional Budget Estimates, 19 February 2008, p. 166. Australians who are
temporarily overseas may cast pre-poll or postal votes in the same way as Australians who are outside
their electorate within Australia.
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4.38 While there are potentially a range of reasons for this low enrolment and voting rate, two
reasons that have been advanced are the complexity of enrolment procedures for overseas
Australians, and the perceived lack of information provided to overseas Australians about
voting entitlements and procedures.112 Another reason cited is that some Australians overseas
have been disenfranchised because of the enrolment restrictions in the Electoral Act.
4.39 In an increasingly globalised society, one question for consideration is the extent to which the
franchise for expatriate Australians should be limited. Arguments in support of voting rights for
citizens living overseas include:
• that ‘many Australians overseas maintain considerable connections with Australia, and are
well-informed in relation to Australian current affairs’;113
• that because the current provisions exclude some expatriates from voting, a large
percentage of expatriates have a ‘strong sense of being excluded from the Australian
community’;114 and
• that enfranchising expatriates would be a fuller implementation of the principle of universal
suffrage for citizens.115
4.40 Alternatively, it might be argued against an expansion of the expatriate franchise that:
• it is inappropriate to extend voting rights to individuals who may not be directly affected by
the results of elections, particularly if there would be a relatively large number of permanent
external electors compared to the number of domestic electors;
• ‘it is not appropriate to divert more resources to an elector group that is not covered by
the compulsory enrolment or voting provisions, and away from assisting those that are so
covered to comply with the law’;116
• ‘requirements for eligible overseas electors to regularly update their enrolment and vote
in Australian elections are appropriate and form a valid method of measuring whether a
continuing interest in Australian political affairs exists’;117 and
• voting rights for external citizens may raise issues regarding ensuring appropriate
transparency and dispute resolution for external election processes.118
4.41 Options for reforms that have been suggested to enable a greater number of Australian
expatriates to vote in Australian elections include:
• removing the requirement that an expatriate intend to resume residing in Australia within
a specified time: one alternative could be a requirement that an expatriate has returned to
Australia within a specified period such as three years (even for a short visit), as applies in
New Zealand;119
112
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G Williams, as cited in Senate Standing Committee on Legal and Constitutional Affairs, They still call
Australia home: Inquiry into Australian expatriates, 2005, p. 57.
Senate Standing Committee on Legal and Constitutional Affairs, ibid., p. 60.
The Southern Cross Group, op. cit., p. 28.
D Nohlen and F Grotz, ‘The legal framework and an overview of electoral legislation’, in International
IDEA, Voting from Abroad: The International IDEA Handbook, 2007, p. 75.
JSCEM, Report on the Conduct of the 2007 Federal Election and Matters Related Thereto, op. cit., pp.
305-306. JSCEM recommended that the current arrangements for expatriate enrolment and voting be
retained.
ibid.
D Nohlen and F Grotz, op. cit. See also J Grace and J Fischer, ‘Enfranchising Conflict-Forced Migrants:
Issues, Standards and Best Practices’, International Organisation for Migration, Participatory Elections
Project, Discussion Paper No.2, 29 September 2003, p. 28, available at www.geneseo.edu/~iompress/
Archive/Outputs/Standards_Final.pdf.
Senate Standing Committee on Legal and Constitutional Affairs, They still call Australia home: Inquiry
into Australian expatriates, op. cit., p. 65.
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• abolishing the automatic disenfranchisement of expatriates who fail to vote at a federal
election or fail to lodge relevant application forms by particular dates;120 and/or
• increasing the information provided to expatriate Australians, and those intending to depart
Australia, about their voting entitlements and enrolment procedures.121

Youth
4.42 There have been some proposals that the current voting age of 18 be lowered to enfranchise
youth. For example, one idea raised by the ‘Future of Australian Governance’ stream at the
Australia 2020 Summit called for optional enrolment to vote and voting to be introduced for
Australians aged between 16 and 18 years.122 In addition, the communiqué from the 2008
Australia 2020 Youth Summit recommended that:
‘to build a more participatory 2020, the age at which people are eligible to vote must
be lowered to 16. 16 year olds work, pay income tax, pay GST, drive, and can join the
army. They must be enfranchised so they can have a say in Government policies that
affect them.’
4.43 Arguments that have been advanced in favour of a franchise for youth include: that youth
have a substantial enough stake in the nation’s governance to justify being given a voice in
how the nation is governed;123 that 16 and 17 year olds are sufficiently mature and sufficiently
educated to vote;124 and that a reduced voting age may improve the relevance and hence
effectiveness of existing civic education programs and lead to more political engagement and
participation.125
4.44 Arguments against lowering the voting age include that the public do not support lowering
the voting age;126 that internationally, very few countries have lowered the voting age beyond
18;127 that youth may have insufficient maturity or life experience to vote,128 or that some young
people show high levels of apathy about politics.129
4.45 Different proposals to enfranchise youth have suggested that130:
• compulsory voting be extended to 16 and/or 17 year olds;
• 16 and/or 17 year olds be permitted to vote on a voluntary basis;
• enrolment be voluntary for 16 and/or 17 year olds, with voting to be compulsory for those
who are enrolled;
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The Southern Cross Group, op. cit., p. 30.
JSCEM, The 2001 Federal Election: Report of the inquiry into the conduct of the 2001 Federal Election
and matters related thereto, 2003, p. 78.
Australia 2020 Summit – Final Report, 2008, pp. 308, 350.
Victorian Electoral Commission, Lowering the Voting Age: A discussion of the issues from the Victorian
Electoral Commission’s perspective, 2004, pp. 1-2.
The Electoral Commission (UK), Age of Electoral Majority: Report and Recommendations, 2002,
pp24-25.
A Folkes, ‘The Case for Votes at 16’, Representation, vol. 41, no. 1, 2004, pp. 52-53.
The Australian Democrats have conducted annual Youth Polls including the question ‘Should the voting
age be lowered to 16?’ Between 2000 and 2003, the ‘No’ result was consistently – and increasingly –
higher than the ‘Yes’ result, as cited in the Victorian Electoral Commission, op. cit., p. 9. In 2005, 75%
of respondents to the youth poll believed that the voting age should not be lowered to sixteen. See
www.democrats.org.au/docs/2005/YouthPollReport2005.pdf, p. 13.
The ACE Electoral Knowledge Network, available at http://aceproject.org/epic-en/vr, notes that five
countries have a voting age of 16 (Austria, Brazil, Cuba, Nicaragua and Somalia), and four countries
have a voting age of 17 (Indonesia, North Korea, Sudan and Timor-Leste).
Victorian Electoral Commission, Lowering the Voting Age, op. cit., pp. 3-5.
ibid., p. 5.
For further discussion of these proposals, see Victorian Electoral Commission, ibid., and The Electoral
Commission (UK), Age of Electoral Majority, op. cit.
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• the right to vote at 16 and/or 17 be extended to those who are exercising, or affected by,
other rights and responsibilities, such as joining the armed forces, working full-time or paying
tax; or
• there be different voting ages for different levels of government, as applies in Germany and
Italy, where the voting age is lower for local elections than for national elections.

Prisoners
4.46 A question for consideration is the extent to which the franchise for prisoners should be limited,
if at all. Different approaches are taken internationally, for example:
• New Zealand does not permit persons serving a sentence of more than three years, or a
sentence of preventive detention, to vote;
• Canada allows all prisoners to vote, regardless of their sentence; and
• the United Kingdom prohibits all prisoners serving a custodial sentence of any length
from voting.
4.47 Some have argued that all prisoners should be enfranchised, on the basis that:
• prisoners’ conviction and incarceration is sufficient punishment for the crime they have
committed and disenfranchisement is unjustified additional punishment;131
• disenfranchisement of prisoners is counterproductive to the purpose of incarceration as
social rehabilitation;132
• extending the franchise to prisoners is consistent with Australia’s obligations under Article
25 of the ICCPR, which provides that ‘every citizen shall have the right and the opportunity,
without any [distinction] and without unreasonable restrictions... to vote and to be elected at
genuine periodic elections’;133 and
• disenfranchising prisoners is ‘unsupportable on political equality grounds’.134
4.48 Others contend that it is appropriate to limit prisoners’ voting rights, on the basis that:
• the prospect of disenfranchisement may deter persons from committing crimes;135 and
• by committing a serious offence against society, prisoners have failed to comply with their
civic responsibilities and therefore lost their claim to civic rights such as voting.136
4.49 In August 2007, a majority of the High Court of Australia found that a blanket ban on prisoner
voting was constitutionally invalid.137 Chief Justice Gleeson held that the 2006 amendments
which imposed a blanket ban on prisoner voting broke ‘the rational connection necessary to
reconcile the disenfranchisement with the constitutional imperative of choice by the people’.138
The joint judgment of Gummow, Kirby and Crennan JJ analysed the ban in light of the system
131
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G Orr, ‘Ghosts of the Civil Dead: Prisoner Disenfranchisement’, Democratic Audit of Australia,
Discussion Paper, May 2003, p. 1, available at democratic.audit.anu.edu.au/papers/20030509_orr.pdf.
L Hill, ‘Precarious persons: disenfranchising Australian prisoners’, Australian Journal of Social Issues,
vol.35, no.3, August 2000, p. 208.
It can be argued that a restriction on the right to vote of prisoners serving sentences of three years or
more is compatible with the obligation in article 25 of the ICCPR.
G Orr, ‘Australian Electoral Systems – How Well Do They Serve Political Equality?’, op. cit., p. v.
JSCEM, The 1996 Federal Election, Report of the Inquiry into All Aspects of the Conduct of the 1996
Federal Election and Matters Related Thereto, 1997, p. 48.
N Minchin, as quoted in L Hill, op. cit., p. 204.
Roach v Electoral Commissioner (2007) 233 CLR 162. For a more detailed summary of the court’s
decision, see D Lewis and D Bennett, ‘Prisoners Voting in Federal Elections’, Australian Government
Solicitor Litigation Notes, Number 15, 20 February 2008, available at www.ags.gov.au/publications/
agspubs/legalpubs/litigationnotes/litnote15.htm#four.
Roach v Electoral Commissioner (2007) 233 CLR 162, ibid., at 182.
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of representative and responsible government mandated by the Constitution, and held the
2006 Act went ‘beyond what is reasonably appropriate and adapted (or “proportionate”) to the
maintenance of representative government’.139
4.50 The High Court upheld the validity of the law as it stood before the 2006 amendments, which
had provided that prisoners serving a sentence of three years or longer for an offence against
the law of the Commonwealth or of a state or territory were not entitled to vote. Chief Justice
Gleeson held that the three year regime was valid, as it prevented from voting only those
involved in serious criminal offending.140 Gummow, Kirby and Crennan JJ held that the three
year regime was valid; having regard to the colonial history and the drafting history of the
Constitution, and the use of the length of the sentence as a criterion of culpability, it could not
be said that such a system was incompatible with the maintenance of the prescribed system of
representative government.141
4.51 If some limits to prisoners’ franchise are considered to be acceptable, the question is where
to draw the line: options include restricting voting rights to prisoners serving a sentence of
one, three, five or more years, or restrictions limited to particular identified crimes.142 It might
also be argued that arrangements for prisoners’ franchise should be consistent across the
Commonwealth, states and territories.

Persons of ‘unsound mind’
4.52 Some concerns have been raised about the current provisions which exclude from voting ‘a
person who by reason of being of unsound mind, is incapable of understanding the nature and
significance of enrolment and voting’. Criticisms of this exclusion have been largely focused
on its potential impact on persons with a disability in the context of compulsory voting; it is
arguable that the ageing of the Australian population may also result in more electors suffering
from illnesses leading to diminished capacity.143
4.53 On its face, the exclusion from the franchise for persons of ‘unsound mind’ could be viewed
as the removal of those persons’ right to vote. Others might view this exclusion as a necessary
way to protect the integrity of the electoral system from the harm that may be caused by
votes cast by persons who are not able to understand the nature and significance of voting. In
practice, however, no test for ‘soundness of mind’ is conducted when a person seeks to enrol
or approaches a polling booth on election day. In practice the provision is ‘used’ when a person
raises a concern with the AEC about another person, initiating a formal process which may
result in the removal of the second person from the electoral roll. These concerns are generally
raised by persons close to the elector in question, and motivated by what they see as the best
interests of the person concerned, for example protecting them from having to respond to
repeated penalty notices for failure to vote at successive elections.
4.54 As it stands, this disqualification has affected relatively few electors – the AEC advises that
4,812 people were removed from the Commonwealth electoral roll by objection on the
ground of unsoundness of mind between 1 January 2007 and the 2007 federal election.
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ibid., at 202.
ibid., at 179.
ibid., at 204.
For example, JSCEM recently recommended that the Electoral Act be amended to reinstate the
previous three-year qualification for prisoners, to reflect the High Court of Australia’s decision in Roach
v Electoral Commissioner (2007) 233 CLR 162. JSCEM stated that it ‘considers that the previous threeyear disqualification is appropriate’: JSCEM, Report on the Conduct of the 2007 Federal Election and
Matters Related Thereto, op. cit., p. 295. This recommendation was the subject of a dissenting report
from Coalition members of JSCEM (at pp. 332-333), who stated that ‘voting should be denied to those
who are currently serving full-time custodial sentences of one year or longer’.
This issue is being addressed by medical researchers overseas: see, for example, the Facilitating Voting
as People Age: Implications of Cognitive Impairment project being pursued at the Alzheimer’s Disease
Center, University of Pennsylvania, www.pennadc.org.
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The Electoral Act requires the following procedures to be undertaken before a Divisional
Returning Officer (DRO) may remove a person from the electoral roll under this exemption:
• a written objection must be lodged by an enrolled elector144 (often a family member, friend
or medical practitioner);
• the objection must be accompanied by a medical certificate ‘stating that in the opinion
of the medical practitioner, the elector, because of unsoundness of mind, is incapable of
understanding the nature and significance of enrolment and voting’145; and
• the DRO must give notice of the objection to the person whose enrolment has been
challenged, and provide them with a chance to respond.146
4.55 This disqualification has been amended twice: in 1983, the term ‘unsound mind’ was deemed
imprecise, and the requirement that a person be incapable of understanding the nature and
significance of enrolment and voting was added; 147 and in 1989, the requirement that a
medical certificate be provided with an objection to a person’s enrolment was added.148 A
DRO’s decision to remove a person from the electoral roll for reasons of unsound mind may be
appealed to the AEC and the Administrative Appeals Tribunal.149
4.56 Concerns that have been raised about this exemption include:
• that it is ‘unduly vague’, may have offensive connotations, and may leave some vulnerable
citizens ‘at the mercy of permanent disenfranchisement at the hands of their relatives/
carers’;150
• that it may operate to disenfranchise people with intellectual or psychiatric impairment who
‘are able to understand the ramifications of enrolment and voting but could be judged to fall
into this definition inappropriately’;151
• that it could be argued that certain people of ‘sound mind’ do not have an understanding of
‘the nature and significance of enrolment and voting’, but the capacity of persons of ‘sound
mind’ is never questioned;152 and
• that the exemption is inconsistent with modern approaches to issues of mental capacity,
which recognise that intellectual or psychiatric impairments are not always permanent
or constant, and are based on a presumption of decision-specific capacity unless
otherwise proven.153
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Electoral Act, op. cit., subsection 115(1).
ibid., subsection 118(4).
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People with Disability Australia, submission no. 68 to JSCEM, Inquiry into the 2007 Federal Election,
p. 2,
ibid., p. 3.
For example, see Disability Council of New South Wales, ‘Are the rights of those people whose
capacity is in question being adequately promoted or protected?’, Submission to the AttorneyGeneral’s Department of NSW, June 2006, available at www.disabilitycouncil.nsw.gov.au/archive/06/
capacity.html.
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4.57 Others have pointed to Australia’s international obligations under the UN Convention on the
Rights of Persons with Disabilities, which Australia ratified on 18 July 2008.154 Article 12 of the
convention provides that parties to the convention ‘shall recognise that persons with disabilities
enjoy legal capacity on an equal basis with others in all aspects of life’.
4.58 Arguments in favour of retaining an exemption in some form include the concern that ‘the
votes of those with serious intellectual/mental dependency may be exercised by their relatives/
carers without regard to the vote holders’ wishes’;155 and the concern that with compulsory
voting, there should be adequate protections from punishment for failure to vote for those
people who, due to their reduced capacity, are unable to understand the nature and
significance of enrolment and voting.
4.59 Options that could be considered to amend the current arrangements include:
• abolishing the current exclusion for persons of unsound mind, as has occurred in Canada;156
• introducing a broader medical exemption which could be available for persons who are
medically unfit to vote;
• narrowing the present exclusion: for example, in New Zealand, only people who have been
in a psychiatric hospital for more than three years after being charged with a criminal offence
are ineligible to enrol;157 or
• rather than removing persons from the electoral roll, implementing a process in which a
medical certificate stating that a person is at a certain date incapable of understanding the
nature and significance of enrolment and voting could be acceptable as a standing ‘excuse’
for failure to vote thereafter (that is, without prohibiting the person from voting if they wished
to do so on a particular occasion).

Harmonisation
4.60 It might be desirable for any amendments to the franchise to occur in a nationally consistent
way, as occurred with the reforms which commenced in 1984 to provide for citizenship to be
the primary criterion for the franchise. The 1984 reforms highlight that harmonised reforms
may take some time to implement across all jurisdictions: while legislation was enacted at the
Commonwealth level in 1981,158 it did not come into effect until early in 1984, because of the
need for complementary legislation to be enacted at the state level to retain a harmonised
basis for the franchise.

154
155

156

157
158

People with Disability Australia, op. cit., pp. 3-4.
Democratic Audit of Australia, submission no. 45 to JSCEM, Inquiry into the 2007 Federal Election, op.
cit. p. 5.
See Canadian Electoral Commission, The Evolution of Federal Voting Rights for Canadians with
Disabilities, www.elections.ca/eca/eim/article_search/article.asp?id=17&lang=e&frmPageSize=&textonl
y=false.
Electoral Act 1993 (New Zealand), subsection 80(1)(c).
Statute Law (Miscellaneous Amendments) Act 1981, section 32. The Act did not commence until 26
January 1984: see Government Gazette No. S247, 1981, p. 1.
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discussion points
4.61 This chapter has set out the current arrangements governing who is eligible to vote in
Australian elections, and discussed a number of issues and options for the franchise.
4.62 Comments are invited on the type of franchise that should appropriately reflect a modern and
inclusive Australian society. In particular, submissions are invited on the following questions:
• Are the current arrangements for the franchise appropriate for modern Australia?
• Should any categories of non-citizens have the right to vote in Australian elections?
• To what extent should Australian citizens living overseas be permitted to vote in
Australian elections?
• Should the voting age and/or enrolment age for Australian elections be lowered?
• Should the current exclusions from the franchise be maintained, amended or abolished,
in particular for:
– persons serving a prison sentence of three years or more?
– persons of unsound mind?
• Are there any other aspects of the franchise that you consider should be reformed?
• Should the franchise be uniform across Australia?
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Chapter 5: REPRESENTATION AND
VOTING SYSTEMS
This chapter outlines the current arrangements for voting in elections for the House of
Representatives, the Senate, and state and territory Parliaments, and the current rules for
redistributing electoral boundaries for the House of Representatives. It also discusses:
• options for the casting and validity of votes, including different voting systems and
formality rules;
• options to amend redistribution processes;
• the relative size and the composition of electoral divisions; and
• concerns that have been raised about members or Senators retiring early.

INTRODUCTION
5.1

The mechanisms through which the votes of millions of electors are processed in order to
produce sets of elected representatives are a fundamental aspect of Australia’s electoral
architecture. Reflecting the different roles of the House of Representatives and the Senate, the
two houses are elected using different voting systems.

5.2

In addition to elections, there are other voting mechanisms through which the public can
express a view on a particular issue or an aspect of public administration. These include
referendums for altering the Australian Constitution, plebiscites such as the 1916 and 1917
votes on conscription, and voluntary polls such as the 1977 poll for a national song or the 1997
Constitutional Convention Election. These forms of ‘direct democracy’ are outside the scope of
this Green Paper, which is focussed on laws and systems relating to elections.

THE CURRENT ARRANGEMENTS
Commonwealth arrangements
5.3

The Australian Constitution requires periodic elections for both Houses of Parliament, with
separate provisions reflecting the different constitutional role of each House:
• the maximum term for the House of Representatives is three years, however, the House may
be dissolved sooner by the Governor-General;159 and
• Senators from the states are elected for fixed six-year terms.160 The terms of the four
Senators from the territories are up to three years.161

5.4

159

160
161

Sections 151 to 161 of the Electoral Act set out the requirements for election dates and writs
for elections. The current Parliament is due to expire on Friday 11 February 2011 (i.e. three
years after the 42nd Parliament first met on 12 February 2008). The last possible date for the
next House of Representatives election is 68 days from the expiry of the House, being 16 April
2011, the last Saturday within this period.

Australian Constitution, section 28. Section 32 of the Constitution requires the Governor-General
to issue writs within ten days from the expiry of, or proclamation of the dissolution of, the House of
Representatives
ibid., section 7.
Electoral Act, op. cit., section 42.
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5.5

Half of the Senators for the states are elected every three years, or if there is a double
dissolution, the entire Senate is elected at the same time as the House. Territory Senators are
elected to serve until the day immediately before the polling day for the next general election.
A writ for the Senate election in each state is issued by the Governor of that state; a writ for the
Senate election in each territory is issued by the Governor-General. The Australian Constitution
provides that the Parliament of a state may make laws for determining the times and places of
elections of Senators for that state.162

5.6

Generally, House elections are called at times such that they can be held simultaneously with
Senate elections, however separate elections are allowed under the Australian Constitution.
Separate elections occurred for the House in 1954, 1966, 1969 and 1972, and for the Senate
in 1953, 1964, 1967 and 1970. The next half-Senate election may be held at any time between
7 August 2010 and 21 May 2011, unless there is a double dissolution. Under the Australian
Constitution, a double dissolution may occur at any time up until six months before the date
upon which the House of Representatives is due to expire.163

5.7

Following an election, members of the House of Representatives take their seats on the first
Parliamentary sitting day following an election, after new members make an oath of affirmation
or allegiance as required by section 42 of the Australian Constitution. In contrast, Senators
from the states take their seats on the 1 July following an election, except in the case of a
double dissolution election, when elected Senators’ terms are taken to begin on the 1 July
preceding the election.164 Senators from the territories take their seats on the day of their
election.165 At times, there can be a significant gap between the election of Senators and the
1 July date upon which they take up their seats, as occurred after the last federal election on
24 November 2007.

Voting for the House of Representatives
5.8

For House of Representatives elections, one candidate is elected per division (electorate). The
appearance of the ballot paper is prescribed by the Electoral Act166 and the order of candidates
on the ballot paper is determined by a random draw.167 Voters mark their ballots to elect their
member using a system known as preferential voting, the ‘instant runoff’, or the ‘alternative
vote’ method. Under the system used for the House of Representatives, often described
as full preferential voting, voters are required to indicate a rank ordering of preferences for
all candidates on the ballot paper.168 An example of a current ballot paper for the House of
Representatives is at Annex 5.

5.9

The system can be described as a ‘majoritarian’ system because a candidate is elected on
obtaining an absolute majority of votes (that is, more than 50% of the total formal vote). If
this has not been achieved after the first preference votes have been counted, the candidate
standing lowest on the poll is excluded, and his or her votes are transferred to the remaining
candidates according to the preferences shown by the voters. This process of excluding the
lowest standing candidate and transferring his or her votes continues until one candidate
achieves an absolute majority of votes.

162
163
164
165
166
167
168

Australian Constitution, section 9.
ibid., section 57.
ibid., section 13.
Electoral Act, op. cit., section 42.
ibid., sections 209, 209A, 210A, 212-214.
ibid., section 213.
ibid., section 240.
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5.10 Whenever a vacancy occurs in the House of Representatives because of the resignation, death,
absence without leave, expulsion or disqualification of a Member, a by-election may be held to
elect a replacement.169
Historical developments
5.11 The current arrangements have remained largely unchanged since their introduction in
November 1918. Prior to this, there were two periods in which different voting systems were
used:
• at the 1901 election, the first following Federation, members of the House of
Representatives were elected according to the electoral laws of the various States;170 and
• from 1903 to 1918 , members were elected using the plurality system (commonly called ‘first
past the post’), which required a voter to indicate the single candidate for whom he or she
wished to vote; whichever candidate gained the greatest number of votes was elected, even
if that number did not constitute an absolute majority.
5.12 From 1984 to 1998, there was a ‘savings’ clause in the Electoral Act which provided that
certain ballot papers which did not show preferences for all candidates could nevertheless
be regarded as formal.171 This was accompanied by a ban on encouraging voters to use an
incomplete number of preferences.172 The savings clause and the prohibition were repealed in
1998 following a recommendation by JSCEM.
Size and composition of the House of Representatives
5.13 The Australian Constitution provides that the number of members of the House of
Representatives ‘shall be, as nearly as practicable, twice the number of Senators’. It also
provides that the ‘number of members chosen in the several States shall be in proportion to
the respective numbers of their people’, with a minimum of five members to be chosen in each
state that existed at the time of Federation.173
5.14 The number of members to which each state and territory is entitled in the House of
Representatives is determined by the Electoral Commissioner using a formula set out in the
Electoral Act; this determination is undertaken 12 months after a House of Representatives first
sits following an election.174 Significant increases in the number of members have coincided
with an expansion of the Senate: from 1984 until 2009 there have been between 147 and 150
members; from 1949 to 1984 there were between 121 and 127 members; from 1901 to 1949
there were 74 or 75 members. 175
169

170
171

172

173
174
175

Australian Constitution, sections 33 and 38. Section 33 requires the Speaker to issue a writ for the
election of a new member.
ibid., section 31.
Former section 270 of the Electoral Act provided that a ballot paper could be counted if it showed
a first preference for one (and only one) candidate, and had numbers – any numbers – in all the
remaining squares on the ballot paper, or in all but one of those squares, with that remaining square
left blank.
Former section 329A of the Electoral Act. Originally the ban only applied to encouragement in the
form of ‘how-to-vote’ cards; it was subsequently broadened to cover other forms of encouragement.
JSCEM criticised this prohibition as ‘ineffective and heavy-handed’ in its Report of the Inquiry into the
1996 Election and Matters Related Thereto, op. cit., p. 30. The prohibition was challenged but found
to be valid by the High Court of Australia in 1996: Langer v Commonwealth (1996) 186 CLR 302.
Australian Constitution, section 24.
Electoral Act, op. cit., Part III, Division 3.
The formula used to determine representation entitlements requires the theoretical fractional
representation entitlement to be rounded to a whole figure: Electoral Act, op. cit., section 65. This
rounding has resulted in small variations in the number of members in particular parliaments. The NT
elected its first member in 1922 and the ACT in 1949.
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5.15 Table 5.1 shows developments in the average enrolment per electoral division in the House of
Representatives since 1949.
Table 5.1: Average enrolment per division of the House of Representatives, 1949–2009176
1949

1983

2009

State /
Territory

No. of
divisions

Average
enrolment per
division

No. of
divisions

Average
enrolment per
division

No. of
divisions

Average
enrolment per
division

Lowest
divisional
enrolment

Highest
divisional
enrolment

NSW

47

40,782

43

75,536

49

92,245

85,636

98,986

VIC

33

41,510

33

75,663

37

94,131

85,939

108,246

QLD

18

38,724

19

81,826

30

91,234

87,668

96,144

WA

8

39,471

11

72,507

15

88,567

83,389

93,332

SA

10

43,432

11

80,085

11

98,305

95,483

102,807

TAS

5

32,308

5

56,493

5

70,289

68,810

73,124

ACT

1

11,841

2

68,662

2

121,882

119,687

124,077

NT

1

6,586

1

57,471

2

60,052

58,511

61,593

National
Average

123 (total)

39,948

125 (total)

74,989

150 (total)

91,826

Voting for the Senate
5.16 The Senate is elected using a system of proportional representation. Electoral systems based
on proportional representation can be described as seeking to ensure that the number of
seats each party wins closely reflects the number of votes it has received. Unlike an election for
the House of Representatives, in which one candidate per division is elected with a majority
of the vote, several Senate candidates are elected per division once they reach a quota (or
proportion) of the total formal vote.177 Each state or territory constitutes an entire division for
the Senate.
5.17 Voting for the Senate utilises a ‘single transferable vote’ (STV) method. The STV method
means that each voter casts a single vote in the election, but when the voter’s most preferred
candidate is no longer in the count (having been either elected or excluded), the vote can be
transferred to another candidate in accordance with the expressed preference of the voter. If
that other candidate is elected or excluded, the vote can again be transferred to the next most
preferred available candidate, and so on.
5.18 As with the House of Representatives, the format of the Senate ballot paper is prescribed in the
Electoral Act.178 An example of a Senate ballot paper is at Annex 6. The Senate ballot paper is
divided into two parts, separated by a heavy black line. Candidates are listed below the line in
columns, while a square is printed, above the line, over a column of any group of candidates
who have chosen to contest the election as a group and lodged a group voting ticket. A
similar square is printed above the line over an ungrouped incumbent Senator who has lodged
a group voting ticket.179 The ballot paper is therefore organised horizontally, with grouped
176

177

178
179

Statistics for 1949 and (March) 1983 are drawn from JSCER, First Report, 1983, op. cit., p. 137. 2009
statistics are based on gazetted enrolment levels as at 30 January and are available at www.aec.gov.au/
Enrolling_to_vote/Enrolment_stats/gazetted/2009/01.htm.
The last vacancy in a Senate election may be filled by the candidate who is closest to obtaining the
specified quota: Electoral Act, op. cit, subsection 273(17).
Electoral Act, op. cit., sections 209-211A, 213-214 and Form E in Schedule 1.
ibid., subsections 211(5) and 211A(6). It is also open to groups to lodge multiple group voting
tickets, with two or more different versions of preference allocation; votes will be allocated in equal
proportions to each ticket.
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candidates and incumbent Senators positioned from left to right determined by a random
draw.180 The order of candidates within their vertical groupings is normally determined by the
groups themselves.
5.19 A voter may mark his or her ballot paper by either:
• marking one square above the line to indicate his or her wish to adopt as his or her
preferences the voting ticket lodged by the group or incumbent Senator. This is referred to
as voting ‘above-the-line’; or
• numbering every candidate below the line, in the order of his or her preferences. This is
referred to as voting ‘below-the-line’.
5.20 Whenever a Senator for a state retires, dies or is expelled from Parliament, the Constitution
provides that the vacancy is filled by a member of the same party from which the previous
Senator was elected, selected by the legislature of the relevant state.181 These arrangements
are the result of an amendment to section 15 of the Constitution following a referendum in
1977. The Electoral Act provides for analogous arrangements for filling vacancies for territory
Senators.182
Historical developments
5.21 The current arrangements for casting a vote, which were introduced in 1984, are an
adaptation of the previous voting system: single transferable vote (STV) proportional
representation, with full numbering of preferences. STV-proportional representation was
introduced in 1949, the same year that the number of Senators per state increased from six to
ten.183 Under STV-proportional representation electors were required to express preferences for
every candidate in order to record a formal vote. A central aim of the introduction of ticket, or
‘above-the-line’ voting in 1984, was a reduction in informal voting levels.184
5.22 From Federation until the introduction of proportional representation in 1949, Senators were
elected using a number of different electoral systems:
• at the 1901 election, the first following Federation, Senators were elected according to the
electoral laws of the various states;185
• from 1903 to 1917, Senators were elected using a version of the plurality system,186 which
required voters to indicate a minimum number of preferences for as many candidates as
there were Senate vacancies (typically three); and
• from 1919 to 1946, Senators were elected using a form of the alternative vote method,
which had three important features: voters expressed preferences on the ballot paper in the
same way they did for the House of Representatives, candidates were elected based on

180

181

182
183
184

185
186

ibid.; sections 210 and 213. Also, ungrouped candidates appear in a column on the far right of the
ballot paper; their vertical order is determined by a random draw.
Australian Constitution, section 15. The High Court of Australia discussed the operation of section 15
in Vardon v O’Loghlin (1907) 5 CLR 201.
Electoral Act, op. cit., section 44.
Representation Act 1948, section 4.
D M Farrell and I McAllister, op. cit., p. 44. Ticket voting succeeded in reducing informality levels, as
discussed at paragraph 5.63.
Australian Constitution, section 10.
Referred to elsewhere as the block system.
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an absolute majority of votes, and once one candidate was elected all ballot papers were
counted again, with preferences for already elected candidates being transferred to the
remaining candidates in accordance with the preferences expressed on each ballot paper.
5.23 The plurality and alternative vote systems showed a strong tendency to produce an outcome
under which the same party grouping won every seat in the state: of the 60 occasions on which
a state was polled for the Senate using the alternative vote method, 55 produced such an
outcome. Some commentators have noted that a feature of the period from 1903 to 1946 was
‘the ‘windscreen wiper’ effect, where one party wins all or most Senate seats in one election,
only to lose all or most [of the vacancies contested] in the next election.’187
Size and composition of the Senate
5.24 The Senate is known as the ‘States’ House’, not least because the Australian Constitution
requires that each of the states that existed at the time of Federation must have the same
number of Senators, regardless of its population.188 The number of Senators representing the
States has changed only twice: in 1949 the number of Senators for each state increased from
six (which had applied since Federation) to ten;189 and in 1984 the number of Senators for each
state increased from ten to 12.190 The ACT and NT were not represented in the Senate until the
election of two senators each in 1975.191 Under the Electoral Act, the ACT and NT are presently
represented by two Senators each.192
5.25 Table 5.2 shows developments in the average number of enrolled persons per Senator over
recent decades.
Table 5.2: Average enrolled persons per Senator, 1983 and 2009193
1983

2009

State /
Territory

Total
Enrolment

No. of
Senators

Enrolled
persons per
Senator

Total
Enrolment

No. of
Senators

Enrolled
persons per
Senator

NSW

3,248,036

10

324,804

4,520,022

12

376,669

VIC

2,496,904

10

249,690

3,482,854

12

290,238

QLD

1,472,861

10

147,286

2,645,792

12

220,483

WA

797,581

10

79,758

1,328,512

12

110,709

SA

880,936

10

88,094

1,081,361

12

90,113

TAS

282,467

10

28,247

351,445

12

29,287

ACT

137,324

2

68,662

243,764

2

121,882

NT

57,471

2

28,736

120,104

2

60,052

National
Average

9,373,580
(total)

64 (total)

146,462

13,773,854
(total)

76 (total)

181,235

187
188

189
190
191
192

193

D M Farrell and I McAllister, op. cit., p. 41.
Australian Constitution, section 7. Any change to this would require approval of voters in the state
concerned in accordance with section 128.
Representation Act 1948, section 4.
Representation Act 1983, section 3.
This was enabled by the Senate (Representation of Territories) Act 1973.
The Electoral Act provides for the ACT and NT to have two Senators until such time as the number of
members to which they are entitled in the House of Representatives reaches six. From that date, the
territory concerned will be entitled to a third Senator: Electoral Act, op. cit. section 40.
1983 statistics are drawn from JSCER, First Report, 1983, p. 139. 2009 statistics are based on gazetted
enrolment levels as at 30 January and are available at www.aec.gov.au/Enrolling_to_vote/Enrolment_
stats/gazetted/2009/01.htm.
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State and territory voting systems
5.26 All states and territories use a system of preferential voting for their legislatures, which requires
voters to rank-order their candidates on the ballot paper as outlined at paragraph 5.8.
5.27 Key differences between the voting systems used in the Commonwealth, states and territories
are outlined at Annex 7 and include the following.
• Candidate names on Tasmanian and ACT ballot papers are rotated using a process called
the Robson Rotation. This process means that positions within the column that are seen as
favourable to a candidate are shared between all candidates. This is achieved by preparing
batches of ballot papers with candidate names rotated in the different positions available.194
• The lower houses of New South Wales and Queensland have optional preferential voting,
which only requires a voter to indicate his or her first preference, with all subsequent
preferences being optional.
• The Tasmanian House of Assembly and the ACT Legislative Assembly have multiple
members elected in each electorate, and members are elected using a version of STV
proportional representation known as the Hare-Clark system.
• There is significant variation in the way in which votes can be cast in the different multimember proportional representation systems, ranging from full preferential voting, variations
on partial preferential voting, and varied use of ticket voting.
5.28 There are also a range of differences in the rules which apply in each jurisdiction to govern
whether a vote is to be treated as formal (deemed valid and counted). These differences are
outlined at Annex 8 and include whether ticks or crosses are permitted, and whether savings
provisions apply for ballot papers that are incompletely numbered. Further issues regarding the
counting and scrutiny of votes (including the interpretation of formality rules) are discussed in
chapter 12.

Redistributions for the House of Representatives
5.29 Redistributions, or the redrawing of electoral boundaries, occur to ensure that the number of
enrolled electors in each electoral division in any one state or territory is approximately equal to
the average divisional enrolment within the state or territory concerned. Since 1999, there have
been 14 federal redistributions completed.195 The Electoral Act provides that redistributions are
initiated only when one of three criteria is satisfied:196
• the number of parliamentary representatives to which a state or territory is entitled has
changed; or
• the number of electors in more than one third of the divisions in a state or territory
deviates from the average divisional enrolment by over 10% for a period of more than
two months; or
• a period of seven years has elapsed since the previous redistribution within that state or
territory.

194

195

196

Tasmanian Parliamentary Library, House of Assembly Elections (Using Hare-Clark), 2008, available at
www.parliament.tas.gov.au/tpl/Backg/HAElections.htm; Electoral Act 1992 (ACT), Schedule 2. In the
ACT this has the practical effect of requiring 60 different batches of ballot papers to be printed for
elections to its two 5 member electorates, and 420 different batches for its one 7 member electorate.
For further information, see AEC, Redistributions, 2009, available at www.aec.gov.au/Electorates/
Redistributions/index.htm. Redistributions are currently underway for NSW and Queensland, following
a determination on 17 February 2009 that the number of parliamentary representatives for which
Queensland was entitled had increased by one, and the number of representatives to which NSW was
entitled had decreased by one; see www.aec.gov.au/About_AEC/Media_releases/2009/02_18.htm.
Electoral Act, op. cit., section 59.
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5.30 Redistributions must be undertaken by bodies that incorporate a balance of statutory
office-holders from the Commonwealth and senior officers from the state or territory to
be redistributed, including the three members of the federal Electoral Commission, and
the Australian Electoral Officer, Surveyor-General and Auditor-General for the state or
territory to be redistributed.197 The bodies invite and consider public input on the drawing
of boundaries and naming of electoral divisions,198 propose and determine boundaries in
accordance with criteria defined under the Electoral Act,199 and publish reasons for proposals or
determinations.200 There is no power under the Electoral Act for a minister or for Parliament to
challenge or vary a redistribution determination once it has been made.201

Relevant historical developments
5.31 The current redistribution provisions were largely devised in 1983 by the Joint Select
Committee on Electoral Reform202 and include minor amendments that followed a
December 1995 JSCEM report.203 Prior to 1983, the redistribution process for drawing
constituency boundaries, and the rules governing the process, were matters of considerable
controversy, not least because under the Electoral Act as it then stood, the government of the
day was given opportunities at a number of points to influence the process, including that:
• while redistributions were required to be conducted whenever there was a change in the
number of members of the House of Representatives to which a state was entitled, the
government could also initiate a redistribution at any time;204
• there were no prescribed qualifications for one of the three Distribution Commissioners
tasked with drawing the boundaries in a state, who were appointed by the GovernorGeneral on the advice of the government of the day;205 and
• proposed boundaries would not come into force until such time as a resolution approving
them had been passed by both Houses of the Parliament.206
In addition, the criteria governing the drawing of boundaries contained provisions which had
a tendency to produce constituencies with lower average enrolments in rural areas than in
urban areas.207
5.32 Between 1956 and 1977, there were only two redistributions completed (involving all states
in 1968, and Western Australia alone in 1974). A redistribution conducted in 1964 was not
approved by the House of Representatives; a redistribution conducted in 1974 was rejected, in
relation to all states other than Western Australia, by the Senate.

197
198
199
200
201
202
203

204
205

206
207

ibid., sections 60 and 70.
ibid., sections 64, 69, and 72.
ibid., sections 66 and 73.
ibid., sections 67 and 74.
ibid., section 77.
JSCER, First Report, op. cit., pp. 71-96.
JSCEM, Report on the Effectiveness and Appropriateness of the Redistribution Provisions of Parts III
and IV of the Commonwealth Electoral Act 1918, 1995.
JSCER, First Report, op. cit., p. 83.
The other two Distribution Commissioners were required to be the Chief Australian Electoral Officer
or an officer having similar qualifications, and the Surveyor-General of the State or an officer having
similar qualifications.
JSCER, First Report, op. cit., pp. 87-88.
ibid., pp. 80 and 87.
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CHALLENGES, OPPORTUNITIES AND OPTIONS FOR CHANGE
5.33 A number of aspects of the existing representation and voting systems, and options for
change, can be examined against the key principles for an Australian electoral system outlined
in chapter 2.
5.34 Options for voting systems for the House of Representatives and the Senate can be considered
from the perspective of the principles of representation and responsiveness. For example,
while some might consider that a particular model would increase the representativeness
of a particular house of Parliament, others might consider that the same model results in
disproportionate representation of minorities, or offers less responsiveness by frustrating the
desire of the electorate to effect a change of government. Prioritising different key principles
might therefore lead to a preference for a different model.
5.35 Various models for optional preferential voting could be contemplated for both the House of
Representatives and the Senate. A move to any of these options could have implications for
the underlying characteristics of current voting systems, as well as potentially impacting the
number of informal votes cast for federal elections.
5.36 The rules governing casting and formality of votes can be considered from the perspective
of the key principles of universality and accessibility. In this context, a key question for
consideration is whether the current rules sufficiently enable all Australians to validly exercise
their right to vote, or whether they should be amended to make it easier to cast a valid vote,
with the objective of achieving a greater number of votes that are counted as valid.
5.37 The current rules regarding redistribution processes are widely accepted as nonpartisan and
fair. However, introducing a fixed timetable for redistributions could be considered from the
perspective of the effectiveness, efficiency and transparency of the electoral system; and the
option of a ‘fairness’ criterion could be considered from the perspective of the neutrality of
the system.
5.38 An examination of the relative size of electoral divisions across the states and territories,
or of the composition of electoral divisions, could be examined from the perspective of
representativeness.
5.39 Finally, some criticisms have been levelled at members and Senators who resign before
serving their full term. This matter can be examined from the perspective of the key principles
of effectiveness and efficiency (in the sense of taxpayer dollars expended on by-elections),
and representation (ensuring that the Senate reflects the voting preferences of the Australian
electorate).

Options for the House of Representatives
5.40 While there are potentially a range of options for changing the way the House of
Representatives is chosen, proposals for change have generally focussed on two areas:
• the representational structure of the house, with proponents for change generally arguing for
a move to a system of multi-member constituencies; and
• the method for recording and counting the votes, with alternatives proposed to the current
method of full preferential voting.
5.41 Changes could potentially occur in one or both of these areas.
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Proportional representation
5.42 The replacement of single-member constituencies with a system of multi‑member
constituencies has been advocated for the purpose of achieving ‘proportional representation’
in the House of Representatives.208 Under a proportional representation model, divisions could
be composed of entire states or territories, or parts of states or territories.209
5.43 Advocates of proportional representation for the House of Representatives have generally
argued for the adoption of an STV system of proportional representation for the House of
Representatives, in line with the Hare-Clark systems currently in place in the ACT Legislative
Assembly and the Tasmanian House of Assembly.210 Another variant of proportional
representation that could be utilised is the ‘list’ proportional representation system, in which
each party or grouping presents a list of candidates for a multi-member electoral district, the
voters vote for a party, and parties receive seats in proportion to their overall share of the
vote.211
5.44 There is a large volume of commentary on the subject of proportional representation, and
many of the arguments for and against it have been in the public domain since the nineteenth
century.212 Arguments in favour of proportional representation might include:
• it would potentially give voters more choice than the current system, because a greater
number of candidates would be likely to stand for larger, multi-member constituencies than
for the current single-member constituencies;
• it is more likely to produce a ‘proportional vote’, in that ‘politically-significant parties receive
parliamentary membership in proportion to the number of votes they receive’;213
• fewer votes would be ‘wasted’ (i.e. cast for losing candidates or unnecessarily cast for the
winner),214 so voters may be able to identify a representative that they personally helped to
elect, which could in turn increase representatives’ accountability;
• rather than some seats being regarded as ‘safe’ and others as relatively ‘marginal’, all
constituencies would, to at least some extent, be contestable for the major parties, and
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See, for example, www.proportional-representation.org; K Woldring, ‘More diversity, quality
and democracy in the major parties? How about reforming the entire system?’, Centre for Policy
Development, 2006, available at cpd.org.au/article/more-diversity%2C-quality-and-democracy-majorparties%3F-how-about-reforming-entire-system%3F.
Section 29 of the Australian Constitution would preclude a division being formed out of parts of
different states; sections 24 and 29 would arguably preclude the introduction of a Mixed Member
Proportional system (such as that used in New Zealand) which would allocate seats to parties on the
basis of their national vote totals.
See, for example, Proportional Representation Society of Australia, www.prsa.org.au.
The extent to which a party list system would comply with the Australian Constitution is uncertain.
Well-known volumes supportive of proportional representation include E Lakeman, How Democracies
Vote: A Study of Majority and Proportional Electoral Systems, Faber and Faber, London, 1970; E
Lakeman, Power to Elect: The Case for Proportional Representation, Heinemann, London, 1982; C
G Hoag and G H Hallett, Proportional Representation, The Macmillan Company, New York, 1926; V
Bogdanor, What is Proportional Representation, Martin Robertson, Oxford, 1984; and, in the Australian
context, J F H Wright, Mirror of the Nation’s Mind: Australia’s Electoral Experiments, Hale & Iremonger,
Sydney, 1980. Useful internet resources include the websites of the United Kingdom’s Electoral Reform
Society, www.electoral-reform.org.uk, and the Proportional Representation Society of Australia, ibid.
Arguments against proportional representation have also been mounted by many analysts, including,
for example, F A Hermens, Democracy or Anarchy? A Study of Proportional Representation, 2nd ed.,
Johnson Reprint Corporation, New York, 1972. Arguments for and against are set out in A Lijphart and
B Grofman (eds.), Choosing an Electoral System: Issues and Alternatives, Praeger, New York, 1984, in
the chapters by Hallett, Wright and Hermens.
S Bennett, Winning and Losing: Australian National Elections, Melbourne University Press, Carlton
South, 1996, p. 25.
ibid., pp. 25-26.
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there may therefore be less risk of resources being disproportionately channelled into seats
regarded as ‘marginal’;
• it is possible for more than one group of voters to achieve greater representation within
a multi-member district. Within single member districts, only one group of voters can be
represented in each district by their candidate of first choice.215 Under the current system, in
many electorates between 40% and 50% of electors are not ‘represented’ by the candidate
of their first choice; and
• proportional representation systems have been shown to be more conducive to the election
of women than plurality/majority systems, 216 for reasons which are likely also be relevant to
other societal groups.217
5.45 Arguments against proportional representation for the House of Representatives might include:
• that it may not be conducive to the formation of stable governments and coherent policy
formation, because:
– as proportional representation tends to enable a greater number of minor party
candidates to be elected,218 if introduced it could be argued that Australia would see a
greater number of governments formed through coalitions, with no major party able to
obtain over 50% of the seats; and
– individuals or small parties holding the balance of power may exercise a degree of
influence over decisions of the government and the legislature that is out of proportion to
their levels of support in the electorate;
• that changes of government may be less determined by voters and more determined by
elected members and political parties engaging in post-election negotiations and coalition
formation;
• that a successful candidate under the current system ‘is no less a representative of an elector
in the House simply because the elector did not direct a vote to that candidate’;219
• as multi‑member constituencies are, by necessity, larger than single member constituencies,
elected representatives may (depending on the specific form of implementation) be less
directly accountable to electors, which may be compounded as electors would have several
‘local’ members with none directly responsible for their representation;
• the process of counting the votes takes longer under proportional representation, meaning
that the results cannot usually be identified on election night;
• given that proportional representation would mean electing representatives from
multi‑member constituencies, the numbers of candidates on the ballot papers would be
likely to be significantly greater than at present, thus potentially adding to the number of
informal votes cast; and
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JFH Wright, ibid., 1980, p. 85.
A study across 24 National Legislatures showed that in 2004, women constituted 27.49% of the
representatives where a proportional representation system was used, compared with 18.24% where
a plurality/majority system was in place. See J Ballington and A Karam, Women in Parliament: Beyond
Numbers. A Revised Edition, International IDEA, Stockholm, 2005, p. 100.
ibid., pp. 101-106. Proportional systems consistently elect more members per district, leading parties
to offer more candidates in each district. This encourages parties to adopt different strategies for
candidate choice, with the need to present ‘balanced’ tickets (appealing to a range of sub-groups of
voters) becoming more important than in a plurality/majority system (where a party must identify a
single candidate who appeals to a broad range of voters).
S Bennett, Winning and Losing: Australian National Elections, op. cit., p. 48.
JSCER, First Report, op. cit., p. 61.

56 Australian Government Electoral Reform Green Paper

Part 1 AUSTRALIA’s ELECTORAL ARCHITECTURE

• it is now close to a ‘norm’ in bicameral legislatures across Australia that preferential voting
is used for lower houses with proportional representation used for upper houses. It has
been argued that ‘a government that attempted to alter this pattern might find many
voters antagonised by what would be portrayed as a government attempting to distort the
electoral system for its own ends’.220
5.46 Many of the arguments for and against proportional representation for the House of
Representatives were put before the Joint Select Committee on Electoral Reform during
its 1983 inquiry. The Committee concluded that ‘the interests of balancing responsible
government and democratic representation in Australia are best serviced by continuing to have
the Senate elected on the basis of State-wide proportional representation and the House on
the basis of single-member constituencies returning representatives elected on a preferential
system of voting’.221

Full preferential voting
5.47 Currently a vote for the House of Representatives must contain sequentially numbered
preferences for all candidates on the ballot paper for the vote to be considered as formal. This
system of full preferential voting gives rise to two issues.
• It has a direct impact on the ability of voters to validly exercise their franchise –152,583 votes
were rendered informal at the 2007 federal election for being marked with a 1 only, and
199,189 were informal for the same reason in 2004; and more than 90,000 votes at each of
the 2004 and 2007 federal elections were informal because of incomplete or non-sequential
numbering.222
• Voters who lack knowledge of, or a genuine preference for, every candidate on a ballot
paper must nonetheless express a preference for them for their vote to be counted,
which means that their votes could be seen as something other than a true statement of
their preferences.
5.48 These problems could be compounded if proportional representation were introduced for the
House of Representatives while retaining full preferential voting, as the number of preferences
required to be shown would be likely to be greater than at present.
5.49 In light of these issues, five possible alternatives to the current system can be considered:
a return to the plurality or ‘first past the post’ system; fully optional preferential voting, a
partially optional preferential system; a ticket voting system or a reversion to the use of a
‘savings’ scheme.
‘First past the post’
5.50 One option for the House of Representatives could be to return to the ‘first past the post’
system which applied from 1903 to 1918. This system could be simpler than the current
arrangements from the perspective of the voters. However, this system could enable a
candidate to be elected without obtaining an absolute majority of votes, even in circumstances
when an absolute majority of voters would have ranked that candidate last in a full preferential
system. In addition, this option would not allow voters who held genuine preferences beyond a
first preference to express those on the ballot paper.

220
221
222

S Bennett, Winning and Losing: Australian National Elections, op. cit., p. 82.
JSCER, First Report, op. cit., p. 62.
It should be noted that not all ‘incomplete or non-sequential’ informal votes would be formal under a
system of optional preferential voting.
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Optional preferential voting
5.51 Fully optional preferential voting would require only the expression of a unique first preference
for a vote to be formal, but leave it open to voters to express more than one preference if they
wished. It might be argued that optional preferential voting would deal most effectively with
the issues raised at paragraph 5.47 above. Arguments in support of optional preferential voting
include that:223
• it is the simplest form of preferential voting, and therefore least likely to lead the voter to
invalidate his or her vote through numbering error; and
• it leaves it to the voter to determine how many genuine preferences he or she wishes to
express (and does not require voters to express a preference for candidates who decline to
state a position on an issue which a voter has decided will determine his or her vote, or for
candidates who have not campaigned to any significant extent and may not be known to
all voters).
5.52 Some arguments against optional preferential voting include:
• that because votes that do not express a preference for all candidates will ‘exhaust’ at a
certain point, there is a risk that optional preferential voting may result in a ‘de facto first
past the post system where candidates can be elected with significantly less than half the
vote’;224 and
• that voters can reasonably be expected to express a full ordering of preferences, even when
they have a ‘philosophical or intellectual inability to differentiate between candidates’.225
Partially optional preferential voting
5.53 Under partially optional preferential voting, a number of preferences greater than one but
less than the number of candidates must be shown for a vote to be formal. Partially optional
preferential voting could be one form of hybrid between the current system and optional
preferential voting. It might help to reduce the level of the informal vote, but would be unlikely
to be as successful in reducing the informal vote as fully optional preferential voting, since votes
in the ‘1 only’ category would still be informal. How many other votes would be saved from
informality would depend on the number of preferences which had to be shown. A partially
optional preferential voting system might also require some voters to express preferences that
they do not truthfully hold.
Ticket voting
5.54 Ticket voting has also been used for some lower house elections in Australia.226 Most notably,
South Australia has used a form of ticket voting for its Legislative Assembly elections since
1985. All candidates contesting the Legislative Assembly election are entitled to lodge either
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Some arguments for and against optional preferential voting for the House of Representatives are
discussed in JSCEM, Inquiry into the Conduct of the 2004 Federal Election and Matters Related
Thereto, 2005, pp. 220-224.
JSCEM, 1998 Federal Election: Report of the Inquiry into the conduct of the 1998 Federal Election
and matters related thereto, June 2000, p. 113. Against this argument, it has been noted that because
a high percentage of first preferences are cast for major parties, there would be a relatively small
proportion of votes set aside as exhausted (see, for example, AEC Research Report No.1 of 1985,
Informal Voting 1984 – House of Representatives – Report, p.76).
Lubcke v Little [1970] VR 807 at 811. In this case, the Victorian Supreme Court held that the subjective
incapacity of an elector to determine that he preferred one candidate in an election to another did not
afford a ‘valid and sufficient reason’ for failing to vote.
A Green, ‘Ticket Voting for the Lower House’, Antony Green’s Elections Blog, Australian Broadcasting
Corporation, 2008, available at blogs.abc.net.au/antonygreen/2008/07/ticket-voting-f.html#more.
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one or two ‘ticket’ votes, or how-to-vote cards, which show how they would like preferences to
be distributed.227
5.55 The South Australian system of ticket voting is very different from that used for the Senate
and state Legislative Council elections. For instance, there is no ticket voting box, candidates
are banned from distributing how-to-vote cards that do not provide for a full allocation of
preferences, and the ticket vote ‘saving’ provision only operates where a ballot paper has
insufficient valid preferences.228
5.56 Ticket voting in this form is said to have two distinct advantages – it assists voters in numbering
preferences and provides a safety net for informal votes. To assist voters in numbering
preferences, how-to-vote cards are able to be displayed in each voting compartment for
voters who did not have the benefit of receiving a how-to-vote card for their preferred
candidate.229 To act as a safety net, the ticket vote also serves as a template for the distribution
of preferences for those voters who simply place a ‘1’ in the square opposite the party they
wish to support.230 Such votes, which would otherwise be informal, retain formality through
operation of the ticket vote, which acts as a type of savings clause.
5.57 Whilst the ticket voting system does provide a means by which the number of informal votes
can be reduced, it has been argued that the system encourages political parties to engage
in back-room preference deals to attempt to engineer an election result in their favour.231
The ticket voting system for the South Australian lower house is not heavily publicised, and it
might be argued that there is a question over the extent to which voters who show incomplete
preference numbering would be aware that further preferences will, in effect, be deemed to
have been recorded by them. In this regard, the system may be contrasted with that used at
Senate elections, where the voter is given a clear choice between expressing his or her own
preferences or adopting in full those recommended by a group or party. Ticket voting in the
context of the Senate is further discussed at paragraphs 5.68 – 5.72 below.
5.58 In its Report on the Conduct of the 2007 Federal Election and Matters Related Thereto, JSCEM
commented that the South Australian model ‘is a step too far, in that it may actively encourage
optional preferential voting rather than operating as a genuine savings clause’.232
Reversion to the savings clause
5.59 Under a savings scheme, voters would be instructed to show preferences for all candidates,
but certain votes which did not show preferences for all candidates could nonetheless be
regarded as formal. A savings clause as applied from 1984 to 1998 could have some impact on
informal voting. Informal vote surveys conducted by the AEC estimate that had the 1984 rules
continued to apply, a maximum of 91,904 votes (or 15.16% of total informal votes) would have
been rendered formal in 2004, and a maximum of 90,149 votes (or 17.79% of total informal
votes) would have been rendered formal in 2007.
5.60 Unless accompanied by a prohibition on the encouragement of incomplete preference
numbering (as applied from 1984 to 1998), a savings clause could create a de facto system of
optional preferential voting. This could be interpreted as a signal that Parliament had accepted
that optional preferential voting should exist as an alternative to full preferential voting,
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Electoral Act 1985 (SA), section 63. See also Australian Broadcasting Corporation, Unique Features of
South Australian Elections, 2006, available at www.abc.net.au/elections/sa/2006/guide/ticketprefs.htm.
Australian Broadcasting Corporation, Unique Features of South Australian Elections, op. cit.
Electoral Act 1985 (SA), paragraph 66(1)(a).
G Anderson and H Manning, ‘The South Australian election: Implications for democracy in the Festival
State’, Discussion Paper 12/06, Democratic Audit of Australia, 2006, p. 4.
ibid.
JSCEM, Report on the Conduct of the 2007 Federal Election and Matters Related Thereto, op. cit.,
p. 243.
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although the Electoral Act may not clearly state as much. The question might then arise as to
why the Electoral Act did not expressly provide for optional preferential voting.
5.61 JSCEM recently considered the arguments for and against the reintroduction of a savings
clause, recommending that the savings clause that was repealed in 1998 be reinstated to the
Electoral Act, along with ‘an appropriate penalty provision to deter the advocacy of a vote
other than in accordance with full preferential voting’.233 While JSCEM acknowledged concerns
that such a provision may result in ‘the re-emergence of campaigns advocating for optional
preferential voting’, it considered that ‘these concerns do not justify the exclusion of up to
90,000 votes where electors have expressed clear preferences for a number of candidates but
may have made mistakes in numbering their ballot paper’.234 The committee also noted that:
‘Under the committee’s proposal, votes marked with a single preference (either a ‘1’, a
tick or a cross) will not be saved. The committee therefore does not consider that the
reinstatement of the savings provision should be seen as accommodating optional
preferential voting’.235
5.62 This JSCEM recommendation was the subject of a dissenting report from Coalition members,
who noted expert evidence to the Committee that ‘the preferred option to reduce informal
voting of the kind highlighted in the majority report is to introduce optional preferential voting’.
The dissenting report also expressed concern that ‘given the significant proliferation of new
communications technologies’ since the repeal of the savings clause in 1998, there would
be difficulties in protecting the proposed system from abuse by those wishing to advocate
optional preferential voting.236

Options for the Senate
5.63 As in the case of the House of Representatives, there are a range of potential options for
changing the way the Senate is chosen. Those which have received particular attention include:
• the introduction of a threshold system for counting votes;
• the introduction of single-member constituencies; and
• amendments to the ticket voting system to allow for preferential above-the-line voting or
optional preferential voting below the line.

Threshold system
5.64 Under a threshold system, candidates receiving fewer than a specified number of votes
would be excluded from receiving the preferences of other candidates, and thus could not
be elected. Their preferences could still be distributed to other candidates who had secured
first preferences above the applicable threshold. The threshold could be expressed to apply
to individual candidates, or to parties. Suggestions have been made that the threshold might
be 50% or 80% of the quota (the total number of votes required to be elected to the Senate),
or a percentage of the total vote such as 5% or 10%.237 A threshold of 5% is common in many
countries including Germany and New Zealand; lower thresholds are used in the Netherlands,
Israel, Italy, Argentina and Sweden, although internationally, thresholds are more commonly
associated with ‘party list’ systems of proportional representation than with STV.
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ibid., p. 245.
ibid., pp. 244-245.
ibid., p. 245.
Dissenting report, in ibid., p. 331.
Note that 10% is greater than the quota for election as a state Senator during a full-Senate (double
dissolution) election.
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5.65 It has been argued that the introduction of a threshold system could ensure a better ‘balance
in the Senate between fair representation and the ability to govern’,238 by precluding from
election candidates who received a relatively small proportion of votes.
5.66 On the other hand, the introduction of a threshold system may make it more difficult for minor
parties and independents to get elected to the Senate, although it has been noted that ‘the
imposition of a Senate threshold is unlikely to give the government of the day a majority in the
Senate’.239 Such a system could force a voter who supports a minority opinion to cast a vote
with the primary aim of ensuring that at least one party in sympathy with that opinion would
remain in the count; this may not necessarily be the party he or she most favours. A threshold
system might also be seen as inconsistent with one of the underlying rationales for the STV
system, which is that particular groups of opinion within society should not be disadvantaged if
their votes are spread over a range of candidates.

Single-member constituencies
5.67 Another option might be for single-member constituencies to be introduced for the Senate,
with each state to be divided into six divisions (and each territory into two divisions), each of
which would elect a single Senator at a half-Senate election, using a voting system similar
to that currently used in the House of Representatives. At a double dissolution election,
two Senators would be elected from each division. Benefits of this system could include
less confusion for voters (as the methods of marking the ballot paper for the House of
Representatives could be the same). However, such a system would be likely to result in a
greater proportion of Senators from the major parties, and it may be criticised for being less
representative than the current arrangements.

Changes to the ticket voting system
5.68 Ticket voting was strikingly successful in achieving a reduction in informal Senate votes; its
introduction in1984 led to a substantial and sustained drop in the informal vote, as Table 5.1
demonstrates. The 2007 Senate informal vote was the lowest percentage ever recorded. Had
the informality vote in 2007 been at 1983 levels, over 900,000 more voters would have had
their votes set aside as informal.
Table 5.3: Informal voting at Senate elections
Election
% of votes
that were
informal

1980

1983

1984

1987

1990

1993

1996

1998

2001

2004

2007

9.7

9.9

4.7

4.0

3.4

2.6

3.5

3.2

3.9

3.8

2.6

5.69 The use of ticket voting has steadily increased since its introduction. In 1984, 85.7% of voters
nationwide voted above the line; by 2007, that figure had increased to 96.8%. Over the same
period, the average number of candidates per Senate vacancy has increased, from 3.9 in 1983
to 9.2 in 2007. As electors considering casting a vote below the line must indicate a preference
for every candidate, there is a strong incentive on the grounds of convenience to vote above
rather than below the line.
5.70 Critics of ticket voting have argued that it has empowered political parties and disempowered
voters because ‘the decision on preferences was removed from the voter and given to the
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H Coonan, ‘The Senate: Safeguard or Handbrake on Democracy?’, OnLine Opinion, 15 May 1999,
available at www.onlineopinion.com.au.
M Healy and G Newman, ‘An Electoral Threshold for the Senate?’, Research Note No. 19 1998-99,
Parliament of Australia Parliamentary Library.
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party which the voter first selects’.240 Against this, others have argued that ticket voting ‘merely
institutionalised, and thereby entrenched, the long-term trend for voters to look to parties for
guidance on preferences and, apart from lowering the invalid vote, has probably had minimal
impact’.241
5.71 Another argument against ticket voting is that it may encourage ‘a proliferation of microparties’ whose sole purpose is to harvest preferences.242 Against this, it has been argued that
there have been ‘no indisputable cases of successful preference harvesting at Senate elections
since 1984’,243 and that ticket voting can benefit smaller political parties by giving them the
opportunity to negotiate preference exchange agreements that are not intended to achieve
election, but to secure particular policy positions from the parties receiving the preferences.244
5.72 Without a change to the current voting system and formality rules for below-the-line voting, the
abolition of ticket voting would be likely to cause the rate of informality to return to pre-1984
levels. Proposals for change have therefore focused on two possible alternatives to the current
arrangements ‑ the introduction of preferential above-the-line voting, or the introduction of
optional preferential voting below the line. These options could potentially be implemented
individually or in conjunction with each other. As many of the arguments for and against these
options are the same as those outlined at paragraphs 5.51 – 5.53 above, they have not been
repeated below.
Preferential above-the-line voting
5.73 Preferential above-the-line voting could, under various models, offer voters who wish to vote
above the line the option of numbering all squares above the line on a Senate ballot paper, or
numbering at least a minimum specified number of squares above the line.245 A voter would
be taken only to have expressed preferences for the candidates in those groups which he or
she had numbered above the line, in the order in which the candidates appeared on the ballot
paper, and the vote would ‘exhaust’ after distribution of those preferences.
5.74 In practice, a move to preferential above-the-line voting could have the following implications:
• the only parties capable of ‘directing’ preferences would be those which have a sufficient
support base or resources to enable them to distribute how-to-vote cards;
• with more marks required to be made above the line than at present, some increase in the
informal vote could be expected; and
• the average length of time which a voter would need to complete his or her ballot paper
could be expected to increase somewhat.
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Senator B Brown, Commonwealth Electoral (Above-The-Line Voting) Amendment Bill 2008, Second
Reading Speech, Senate Hansard, 14 May 2008, p. 1778.
B Reilly and M Maley, ‘The Single Transferable Vote and the Alternative Vote Compared’, in S Bowler
and B Grofman (eds.), Elections in Australia, Ireland and Malta Under the Single Transferable Vote:
Reflections on an Embedded Institution, University of Michigan Press, 2000, p. 56.
M Sawer, “Above-the-line voting – How democratic?”, Democratic Audit of Australia, June 2004, p. 5,
available at arts.anu.edu.au/democraticaudit/papers/200406_sawer_above_line.pdf.
AEC, submission no. 169.1 to JSCEM, Inquiry into the 2007 Federal Election, p. 21. However, there
were instances of successful preference-harvesting at the 1999 New South Wales Legislative Council
election, as discussed in M Sawer, ibid. This led to a series of reforms in New South Wales, including
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AEC, ibid.
See, for example, the Commonwealth Electoral (Above-The-Line Voting) Amendment Bill 2008.
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5.75 JSCEM recently considered the Commonwealth Electoral (Above-the-Line Voting) Amendment
Bill 2008.246 The Bill, introduced by Senator Bob Brown, proposed a number of changes to
the method of voting at Senate elections, including abolishing ticket voting and requiring
electors voting above the line to number at least four preferences in a half-Senate election
and at least seven preferences in a full Senate election. The Committee did not make any
recommendations on the Bill, noting that ‘there are a number of alternate options that require
further and continuing discussion’ and commenting that ‘the relative simplicity of current
arrangements needs to be carefully balanced against any change that makes it more difficult
for voters to cast a valid vote’.247 One alternate option cited was to give voters the choice of
marking more than one preference above the line: JSCEM stated that this approach would
‘retain group voting tickets to distribute preferences if an elector marks a single preference
but, if more than one preference were made, a vote would exhaust at the last preference
expressed’.248
5.76 In a dissenting report, Senator Brown stated that the Bill would take the power to allocate
preferences ‘out of party backrooms and into the hands of voters’. He asserted that there is
‘no evidence’ to indicate that the Bill would lead to more informal votes, as ‘the 2003 NSW
experience of the introduction of above-the-line preferential voting resulted in a decrease in
informal votes on 1999 results’. Senator Brown also noted that ‘any new system of voting needs
to be explained clearly for people of all literacy levels’, which ‘will go a long way to ensuring the
number of informal ballot papers does not rise substantially’.249
Optional preferential voting below the line
5.77 Another option for change which has been suggested for the Senate is the adoption of
optional preferential voting below the line. The impact on informal voting would depend on
whether or not a ticket voting option was retained, and on whether a single preference would
suffice for formality, or whether a specified minimum number of preferences would have to be
indicated.
5.78 JSCEM recently noted that there are ‘several options that should be examined to make belowthe-line voting more accessible for electors seeking to gain more control over the distribution
of preferences’.250 Particular options discussed by JSCEM were:251
• enabling electors to ‘complete their preference allocation prior to polling day based on the
electors’ analysis of group voting tickets (which are published on the AEC website prior to
polling day)’, requiring the AEC to make blank ballot papers available to electors; and
• requiring a smaller number of preferences to be indicated for a below-the-line vote to be
formal. JSCEM noted that this approach had been adopted for below-the-line votes for
elections to the upper houses of New South Wales and Victoria, and suggested that ‘up to
15’ preferences could be required to be shown for Senate votes.
5.79 One model of below-the-line preferential voting that could be considered is the system in
place for elections to the ACT Legislative Assembly and the Tasmanian House of Assembly.
For a vote to be considered formal under these arrangements, it must show at least as many
preferences as there are vacancies for the election.252 This system could be used with or without
Robson Rotation.
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JSCEM, Advisory Report on the Commonwealth Electoral (Above-the-Line Voting) Amendment Bill
2008, 2009.
ibid. p. iii.
ibid., p. 25.
Dissenting report, in ibid., p. 27.
ibid., p. 24.
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Harmonisation of voting systems
5.80 As outlined at Annex 7 and paragraph 5.27 above, there are a number of key differences
between the voting systems used in the Commonwealth, states and territories. While
the voting systems in each jurisdiction reflect its particular history and its legislative and
constitutional arrangements, there may be scope to examine opportunities for harmonisation
of some aspects of the voting systems in the Commonwealth, states and territories. For
example, the introduction of some form of optional preferential voting could be considered for
all elections in the Commonwealth, states and territories, or the introduction of full preferential
voting at all levels could be considered (though this may require constitutional amendment in
some jurisdictions, as discussed at paragraph 5.83 below).
5.81 There is some evidence to suggest that different state and federal voting systems may be one
factor that contributes to the informality rate at federal elections.253 For example, NSW and
Queensland, both of which allow optional preferential voting at state elections, had the highest
percentages of ‘number 1 only’ and ‘incomplete’ informal votes for the 2004 and 2007 federal
elections. When state or territory elections are held in particularly close proximity to a federal
election, it may be expected that confusion arising from different voting systems could lead to
an increased rate of informal votes. A lack of consistency between voting systems is also likely
to have a greater impact on the formality rate in jurisdictions (such as the Commonwealth)
which apply stricter rules than those which apply more inclusive rules.
5.82 At the 2007 federal election, in an attempt to reduce informality which might be influenced by
state or territory voting systems, the states and territories judged to be most affected (NSW,
Queensland, Tasmania and the ACT) had posters in polling places reminding electors how
to vote formally at a federal election. The percentage of ballots which were informal because
they were marked with a ‘number 1 only’ declined in Queensland, Tasmania and the ACT and
increased slightly in NSW.
5.83 Given the existing differences in voting arrangements and the structure of legislatures across
jurisdictions, there are likely to be limits on the extent to which harmonised voting systems
could be implemented across Australia. In addition, as any reforms would need the agreement
of governments and parliaments in each jurisdiction, there may be challenges to achieving
harmonisation in this area. Some harmonisation options may also require constitutional
amendment in particular jurisdictions; for example, optional preferential voting is entrenched in
the NSW Constitution.254

Formality Criteria
5.84 Votes may be ruled informal for a range of reasons. AEC data on informal voting in recent
House of Representatives elections255 indicates that:
• while there has been a general trend towards an increased informal vote over the last few
decades, the percentage of votes determined to be informal fell from 4.82% (or 580,590
votes) in 2001 and 5.18% (or 639,851 votes) in 2004 to 3.95% (or 510,951 votes) in 2007;
• the most common reason for informality, affecting more than 30% of informal votes at the
2004 and 2007 elections, was that a ballot paper was numbered with a 1 only;
• the second most common reason for informality (affecting more than 20% of informal votes
at the 2004 and 2007 elections) was that a ballot paper was left blank;
253
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AEC, Analysis of Informal Voting: House of Representatives 2007 Election, 2009, pp. 8-15.
Optional preferential voting for New South Wales Legislative Assembly elections is prescribed by Part
1 of Schedule 7 to the Constitution Act 1902 (NSW), and entrenched by section 7B of that Act. The
requirement that at Legislative Council elections, a voter must be required to vote preferentially for
15 candidates, and must be given the option to vote for as many additional candidates as he or she
chooses, is set out in Part 1 of the Sixth Schedule to the Act, and is entrenched by section 7A.
Data is available at www.aec.gov.au/Voting/Informal_Voting/.

64 Australian Government Electoral Reform Green Paper

Part 1 AUSTRALIA’s ELECTORAL ARCHITECTURE

• non-sequential numbering invalidated more than 18% of informal votes in 2007 and more
than 15% in 2004;
• marks and scribbles256 on ballot papers invalidated approximately 15% of informal votes in
2004 and 2007; and
• use of ticks and crosses invalidated 10% of informal votes in 2007, and more than 9% in 2004.
5.85 In addition to potential confusion arising from different voting systems and formality rules
across jurisdictions, levels of informal voting may be influenced by a range of other factors,
including:
• a lack of understanding of voting systems;
• confusion arising from the different voting systems which apply in the House of
Representatives and the Senate;257
• the number of candidates on the ballot paper;258
• the percentage of electors who come from a non-English speaking background;259 and/or
• the relative strictness of the current formality rules – it has been argued that they do not
apply ‘the principle adopted in most democratic polities that a vote should be counted so
long as the voter’s intention is clear’. 260
5.86 There are always likely to be some electors who make an active choice to vote informally, as
a form of ‘protest vote’. However, options to address the level of ‘unintended’ informal votes
could include:
• information and education campaigns to build a greater understanding of voting systems
(these are discussed in more detail at chapter 9);261
• greater provision of information and voting instructions in languages other than English in
specified electorates;262
• greater harmonisation of Commonwealth, state and territory formality criteria – while there
is clear scope for some action in this area, there are likely to be limits on the degree to which
harmonisation can be achieved while different voting systems apply across jurisdictions (for
example, the use of ticket voting at Senate elections means that the rules governing formality
for Senate votes will be more complex than those applying in some other upper houses);
• amendments to the current formality rules to ensure that votes may be counted so long
as the voter’s intention is clear, for example by allowing a tick or cross to be treated as the
equivalent of a numeral 1 for House of Representatives votes (as applies in NSW and South
Australia, and above-the-line for the Senate);
256
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Marks and scribbles refer to a ballot paper where there is either no preference, or partial preferences,
but slogans, written comments, marks etc. are contained on the ballot papers.
AEC, Analysis of Informal Voting During the 2004 House of Representatives Election, AEC Research
Report Number 7, 2005, p. 7, available at www.aec.gov.au/pdf/research/papers/paper7/research_
paper7.pdf.
ibid., p. 19, found that the number of candidates on a ballot paper is a strong predictor of formality.
ibid., p. 20. For the 2004 federal election, the 10 divisions with the highest informality levels were
among the 27 divisions with the highest non-English speaking background levels nationally.
Reilly and Maley, op. cit., p. 49.
As recommended in JSCEM, Report on the Conduct of the 2007 Federal Election and Matters Related
Thereto, op. cit., p. 223: ‘The committee recommends that the Australian Electoral Commission
increase efforts to improve electors’ understanding of the federal voting systems and take appropriate
measures to reduce the rate of informal voting, especially in electorates with a high percentage of
electors from non-English speaking backgrounds’.
Following a 2005 JSCEM recommendation, the AEC has already implemented a range of strategies to
address this issue. Further information is available in AEC, submission no. 169 to JSCEM, Inquiry into
the conduct of the 2007 election, pp. 63-65.
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• amendments to ballot paper design, for example, the inclusion of candidates’ pictures
(as occurs in the NT);
• the introduction of optional preferential voting, as noted above; or
• the introduction of electronic voting, as discussed in chapter 11.
5.87 Another option that has been advocated to reduce the extent of ‘intentional’ informal votes
(in particular those which may be intentionally left blank) is for an extra box to be added to the
ballot paper to allow electors to vote for ‘none of the above’ candidates.263 Such an option
already exists in some overseas jurisdictions, such as Italy and Russia.264 The option would
allow electors to indicate their disapproval of the available candidates, the major parties, or
the political process, or allow electors to indicate their lack of awareness of political issues. On
the other hand, it might be argued against this option that electors are not currently forced to
vote for any particular candidate or party, as they are only compelled to attend a ballot box and
receive a ballot paper, not to mark the ballot paper with a formal vote. It could also be argued
that placing a ‘none of the above’ box on the ballot paper would simply draw attention to this
option and encourage voters to utilise it.265

Redistribution timetables and processes
5.88 It has been commented that the current redistribution process in Australia is ‘widely viewed
as nonpartisan and the results as fair... It is viewed as essentially a quasi-judicial, or even
bureaucratic, task that is performed without partisan referents’.266
5.89 Largely because of their success, changes to the current redistribution provisions have not been
widely canvassed. Two possibilities have, however, been raised: the simultaneous conduct of
redistributions for all states according to a fixed timetable, and the introduction of ‘fairness’
criteria for redistributions.

Fixed timing for redistributions
5.90 Under the current provisions, there is no fixed timetable for redistributions, although a
redistribution will occur in a state or territory if a period of seven years has elapsed since it was
previously redistributed. This could allow greater certainty for both members and constituents
affected by redistributions.
5.91 There are likely to be constitutional constraints on the extent to which provision could be made
for the timing of redistributions according to a fixed and predictable formula. In AttorneyGeneral (Cth); ex rel McKinlay v Commonwealth (1975) 135 CLR 1, the High Court of Australia
considered, among other things, the validity of legislation providing that census days (occurring
every five years) were to be the only days upon which the Chief Electoral Officer could calculate
the number of members of the House of Representatives for each state and territory. The High
Court found these provisions to be invalid on the basis that the Australian Constitution required
that the populations of the states and the Commonwealth be ascertained, and representation
entitlements determined, during the life of each ordinary three-year House of Representatives,
in time to permit elections based on the determination.
5.92 Recognising these constraints, an amendment to the Australian Constitution is likely to be
required before a workable system of fixed timing of redistributions could be implemented.
A proposal could be put to referendum for an amendment to allow for redistributions to
263
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S Bennett, ‘Compulsory voting in Australian national elections’, Research Brief No.6 2005-06,
Parliament of Australia Parliamentary Library, pp. 23-24.
ibid., p. 24.
Electoral Reform Society, Compulsory Voting, 2008, available at www.electoral-reform.org.uk/article.
php?id=46.
R Engstrom, ‘Revising Constituency Boundaries in the United States and Australia: It Couldn’t be More
Different’, 2005, available at arts.anu.edu.au/democraticaudit/papers/200508_engstrom_redistribs.pdf.
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proceed on a fixed and predictable timetable, either staggered across the states and territories
or on a national basis. Depending on the model chosen, a fixed timetable may have the
potential to result in divisions of more variable population at a particular election than the
current arrangements, particularly for areas that experience relatively rapid population change
compared to the rest of Australia.
5.93 One option which would not require constitutional amendment could be to require that
a redistribution take place for all electorates after every general election, as applies in the
ACT.267 However, this option would not result in a ‘fixed’ timetable for redistributions unless
it was combined with fixed parliamentary terms. Conducting a national redistribution during
the life of every Parliament would also involve a significant workload for the members of the
Electoral Commission. Should this model be adopted, consideration would need to be given
to the implications for the current requirement that the Electoral Commissioner calculate
representation entitlements for the House of Representatives 12 months after a House first sits
(as set out in paragraph 5.14).

‘Fairness’ criterion
5.94 Since the current redistribution arrangements came into place in 1984, there have been two
cases of a party winning government at the federal level with a minority of the two-party
preferred vote: at the 1990 election, when the Australian Labor Party won government with a
two-party preferred vote of 49.9% to 50.1%, and at the 1998 election, when the Coalition won
government with a two-party preferred vote of 49.02% to 50.98%.
5.95 Following the 1990 election, it was suggested268 that a ‘fairness’ criterion be introduced
along the lines of that which applies in South Australia, which requires the South Australian
Electoral Districts Boundaries Commission to ‘ensure, as far as practicable, that the electoral
redistribution is fair to prospective candidates and groups of candidates so that, if candidates
of a particular group attract more than 50 per cent of the popular vote...they will be elected in
sufficient numbers to enable a government to be formed’.269 JSCEM considered the proposal
and recommended against it, ‘in the absence of a clearly demonstrated need’.270
5.96 Difficulties that have been identified in introducing a ‘fairness’ criterion for Commonwealth
redistributions include:
• that because the Australian Constitution requires that redistributions be conducted in each
state and territory rather than on a national basis, a ‘fairness’ criteria applied within each
state and territory would not necessarily guarantee that the party which gained over 50% of
the vote nationally would gain over 50% of seats nationally;271
• that such a test would necessitate a redistribution in every state after every federal
election;272 and
• that since a fairness criterion could only be implemented with any certainty if outcomes
are predictable, its adoption could force the augmented Electoral Commission to propose
mainly safe seats, which may have implications for the responsiveness of the current system.
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Electoral Act 1992 (ACT), section 37.
Commonwealth Electoral Amendment Bill, introduced by Mr Ian Wilson MP, House of Representatives
Hansard, 14 March 1991, p. 1954. This Bill was not passed by the Parliament.
Constitution Act 1934 (SA),, section 83.
JSCEM, Report on the Effectiveness and Appropriateness of the Redistribution Provisions of Parts III
and IV of the Commonwealth Electoral Act 1918, op. cit., p. 48.
ibid., pp. 46-47.
ibid., p. 46.
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Relative population of electoral divisions
5.97 The following trends are evident from tables 5.1 and 5.2 (provided at paragraphs 5.15 and
5.25 above):
• as Australia’s population has grown, the average number of electors per electorate has
grown, as has the average number of persons represented by each Senator; and
• across the states and territories, there is variation in both the average number of electors per
electorate and the average number of persons represented by each Senator.
5.98 It would be open to the Parliament to increase the size of the House of Representatives and
the Senate. Any increase in the overall size of the House of Representatives and Senate would
need to occur simultaneously, due to the constitutional requirement that the House be ‘as
nearly as practicable’ twice the size of the Senate.273 Any increase in the size of the Senate
would lead to a reduced quota of votes required for election to the Senate, which may benefit
minor parties.
5.99 The differences noted across the states and territories are largely the result of the constitutional
requirements that the states be represented by a minimum of five members of the House of
Representatives, and that the states be represented equally in the Senate. While it might be
argued that such differences do not give sufficient effect to the ‘one vote, one value’ principle,
the High Court of Australia has ruled that there is no constitutional requirement that electoral
divisions across Australia be composed of an equal number of electors.274 Any amendment
to the relative representation of the states in the House of Representatives or the Senate
would require a referendum to amend the Australian Constitution. In addition to the usual
requirement that a referendum be passed by a majority of electors in a majority of states,
section 128 of the Constitution requires that any constitutional alteration ‘diminishing the
proportionate representation of any State in either House of the Parliament, or the minimum
number of representatives of a State in the House of Representatives’ shall not become law
unless the majority of electors voting in the affected state approve the proposed amendment.
5.100 Some concerns have been raised about the present representation of the ACT and the NT in
the Parliament. It has been argued that:
• there is a greater margin of error in the population statistics used to calculate the
representation entitlements for the ACT and the NT than there is for statistics on state
populations;275
• while the existing formula works well for calculating the entitlements of the states, it
‘becomes far less effective in smaller Territories where electorates can become oversized’,
putting voters ‘at risk of disenfranchisement’;276
• any move to statehood for the NT should be accompanied by greater representation in the
Senate for the NT;277 and
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Australian Constitution, section 24.
McGinty v Western Australia (1996) 186 CLR 140; Attorney-General (Cth); Ex rel Mckinlay v
Commonwealth (1975) 135 CLR 1.
JSCEM, Territory Representation: Report of the Inquiry into increasing the minimum representation
of the Australian Capital Territory and the Northern Territory in the House of Representatives, 2003,
p. xxvi.
K Fischer and S Bounds, The 10% system: A fairer system for Territory entitlements, submission no. 55
to JSCEM, Inquiry into the Conduct of the 2004 Election and Matters Related Thereto, pp. 5-7.
Resolution of 1998 Statehood Convention, cited in Constitutional Paths to Statehood: Northern
Territory Statehood Steering Committee Community Discussion Paper, May 2007, p. 43, available at
www.statehood.nt.gov.au/documents/DPWeb1.pdf.
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• the existing formula for calculating the territories’ representation in the House of
Representatives disadvantages the ACT compared to the NT from the perspective of ‘one
vote, one value’.278
5.101 It would be open to the Parliament to vary the rules for calculating the territories’ representation
in the House of Representatives and the Senate. Some options that have been suggested
include varying the existing rules to avoid territories’ electorates becoming oversized,279 or
legislation to provide for a guaranteed minimum number of seats for a specified territory.280

Composition of electoral divisions
5.102 A number of different proposals have sought to restructure current electoral divisions or create
new divisions for specific groups. Options that have been suggested include:
• permitting rural divisions to have a lower population than metropolitan divisions in order to
limit the geographic size of electorates;
• establishing special non-geographic seats for Indigenous Australians or Australians living
overseas; and
• using the same electoral boundaries at both the state and federal level.

Limiting the geographic size of electorates
5.103 The weighting of electoral divisions between metropolitan and rural areas has long been a
subject of debate in Australia. At present, all House of Representatives electoral districts are
required to be approximately equal in enrolment, with a 10% threshold allowed either side
of the average enrolment figure. Essentially, one side of the argument over weighted rural
electorates calls for equality of voting power, in that all electoral districts should comprise
an equal number of voters, whilst the other side argues that votes should be weighted
more highly for electors in rural and remote areas who do not have the same access to their
elected officials.281 In support of limiting the geographic size of electorates, it was argued in
1974 that:
‘No fair-minded Australian citizen would accept that there is the same degree of equality
of representation when the member who represents such an enormous electorate has to
face the difficulties of communication and isolation’.282
5.104 On the other hand, it has been argued that equal voting power is an essential feature of
representative democracy,283 with inherent unfairness in allowing certain Australians a greater
power to shape the composition of the federal parliament. It has also been argued that:
‘there is now a widely held consensus that the principle of “one-vote, one-value” is a
cornerstone of a system of proper and equitable electoral arrangements, not only in
Australia, but throughout the world. Improvements in transport and communications,
together with two substantial increases in the size of the Parliament since federation,
would appear to have made arguments for special arrangements for particular divisions
less compelling than in bygone days.’284
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M Mackerras, ‘Let the Chips Fall Where They May’, Democratic Audit of Australia, March 2006,
available at www.democraticaudit.anu.edu.au/papers/20060308_mackerras_redist.pdf.
ibid.
Suggestion from the Hon B McMullan MP, cited in M Healy, ‘Territory Representation in the
Commonwealth Parliament’, Research Note 9 2000-2001, Parliament of Australia Parliamentary Library.
K Robinson, ‘One Vote, One Value, The WA Experience’, in G Orr, B Mercurio and G Williams (eds.),
op. cit., p. 100.
D Anthony, Australian Parliamentary Debates, Joint Sitting, 6 August 1974, p. 12, as cited in J F H
Wright, Mirror of the Nation’s Mind: Australia’s Electoral Experiments, op. cit., p. 73.
K Robinson, op. cit., p. 111.
AEC, submission no. 169.1 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., p. 41.
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Non-geographic seats for specific groups of voters
Dedicated electorates for Indigenous Australians
5.105 One option which has been suggested to address the current under-representation of
Indigenous persons in the Commonwealth Parliament is the creation of dedicated Indigenous
electorates.285 Based on similar experiences in New Zealand, it is argued that a special
electorate could be reserved for Indigenous voters to ensure Indigenous parliamentary
representation.286 In support of this option, it has been argued that it would give Indigenous
people a voice in Parliament, allow for greater understanding and awareness of Indigenous
culture, and would provide Indigenous communities with role models and greater incentives
to engage in the political process.287 Alternatively, it has been argued against this option that
such electorates could be seen as tokenistic or undemocratic, could lead other minority groups
to seek special representation, and would have minimal value as the Indigenous representation
would be a small number of parliamentary seats which would need to join in coalition with
a major party to exercise any authority over the legislative process.288 It has also been noted
that constitutional change may be required before such an option could be effectively
implemented.289
Dedicated electorates for overseas electors
5.106 At present, Australians living overseas will normally be registered to vote in the electorate
in which they last resided. A reform suggested by some commentators is the creation of
a separate electorate for overseas electors. It has been noted that legal advice would be
required on the extent to which a specific proposal along these lines may comply with
particular provisions of the Australian Constitution.290 Options proposed include a single
overseas electorate for the House of Representatives,291 or a single Senate position in return
for which overseas electors would be prohibited from voting in any House of Representatives
electorate.292 In Italy, for example, 18 parliamentary positions are allocated to four electorates
comprised of ‘external citizens’.293

Common electoral boundaries for different jurisdictions
5.107 It might also be argued that the same electoral divisions should be used at the federal, state
and territory level. Tasmania is the only Australian state which currently adopts this principle,
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For example, an idea put forward by the governance stream of the Australia 2020 Summit was
‘Entrenched and guaranteed Indigenous representation in federal parliament’ (Australia 2020 Summit
– Final Report, op. cit., p. 316). The Australian Government’s response to this idea indicated that it was
‘not supported at this time’ (Australian Government, Responding to the Australia 2020 Summit , April
2009, p. 190). See also J Chesterman, ’Chosen by the people? How federal parliamentary seats might
be reserved for Indigenous Australians without changing the constitution‘, Federal Law Review, vol. 34,
no. 2, 2006, pp. 261-285.
B Lloyd, ‘Dedicated Indigenous representation in the Australian Parliament’, Research Paper No. 23
2008-09, Parliament of Australia Parliamentary Library, pp. 4-8.
ibid., pp. 8-9.
J Ah-Kit, ‘Reconciliation and Constitutional Issues: Participation in Government: Sovereignty or
Subjugation?’, Australian Reconciliation Conference, 1997, available at http://portsea.austlii.edu.au/au/
other/IndigLRes/car/1997/4/ahkit.html.
J Chesterman, op. cit., pp. 284-285.
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Australia Law Review, Volume 32, Number 1, pp. 28-29.
JSCEM, 2001 Federal Election: Report of the inquiry into the 2001 Federal Election and Matters
Related Thereto, op. cit., pp. 73-74.
A Leigh, ‘New Voting Rights for the Australian Diaspora’, Democratic Audit of Australia, 2004, p. 2,
available at democratic.audit.anu.edu.au/papers/200407_leigh_expat_rep.pdf.
E Arcioni, ‘Representation for the Italian Diaspora’, Democratic Audit of Australia, Discussion Paper
37/06, 2006, p. 5, available at democratic.audit.anu.edu.au/papers/20061113_arcioni_ital_diasp.pdf.
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with members of its Legislative Assembly drawn from multi-member electorates based on the
federal electoral boundaries. Such a change could have some administrative benefits, and may
be convenient for voters who would identify with the same electorate for federal and state
or territory, and possibly even local government purposes. However, such a change would
require substantial and coordinated changes to the electoral systems of the Commonwealth,
states and territories (for example, changes to the redistribution rules in each jurisdiction to
ensure that they could be undertaken in a coordinated fashion), would be likely to require
constitutional amendment in some jurisdictions, and would have significant implications (which
would be heavily dependent on the choice of electoral system adopted) for those states and
territories which presently have single-member electorates that are smaller in geographic or
population size than the corresponding federal electorates.

Elected representatives who resign early
5.108 From Federation until 1970, 63.3% of the 98 by-elections for the House of Representatives
were caused by the death of a member. By contrast, since 1971, 86.7% of the 46 by-elections
have been caused by members resigning their seat.294 In the last ten years there have been
nine by-elections, two as a result of death, and seven as a result of resignation.295
5.109 Members of the House of Representatives who resign before the end of their term can be
criticised, particularly if resignation occurs shortly after a federal election. Criticism has generally
focused on the cost to taxpayers of funding a by-election, and there have been some proposals
that members who resign without ‘due cause’ should be financially penalised.296 For example,
a penalty might not be payable if a member resigned because of incapacity due to ill health,
whereas resignation to accept alternative employment, or because a member’s party failed to
win government, could attract a penalty.
5.110 Arguments against a financial penalty of this kind might include that:
• it could discourage eligible persons from standing as parliamentarians and therefore,
decrease participation in democracy;
• it may be difficult to determine the circumstances in which a member did have ‘due cause’
for resigning from Parliament; and
• a member who feels constrained from resigning when he or she wishes to do so might not
remain committed to his or her constituents.
5.111 When Senators retire early, there is little cost to the public purse; in accordance with section
15 of the Australian Constitution, a replacement from the same political party is selected by
the relevant state or territory Parliament. It has been suggested that replacement Senators
have ‘managed to get into Parliament without being elected at all’, which means that ‘party
managers have effectively replaced voters in launching the parliamentary careers of many
Senators’.297 One study indicates that from Federation until the introduction of the current
provision via referendum in 1977, there were a total of 67 Senate casual vacancies, 68.7%
of which were the consequence of death; in contrast, in the shorter period from 1977 to
2005, there were 59 casual vacancies, only 6.8% of which were the consequence of death.298
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ibid., p. 20.
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In one notable example, a Senator resigned 5 days into a new term to accept a diplomatic
post, allowing his successor six years in the Senate before having to face an election.299
5.112 Alternatives to the current mechanism for filling Senate casual vacancies could include:
• a recount of the ballot papers for the election at which the resigning Senator was elected,
and a declaration that the next qualifying candidate be elected (this method applies in the
Tasmanian House of Assembly and the ACT Legislative Assembly); or
• a requirement that a replacement Senator face the voters at the next Senate election (an
arrangement similar to that which applied prior to the 1977 constitutional amendment).
5.113 Both of these alternatives would require an alteration of the Australian Constitution via
referendum. It has been noted that the recount option ‘almost invariably results in the election
of a candidate from the same party as the retiring member’.300 The second option, which
could increase the number of vacancies to be contested for a state in a half-Senate election (if
the retiring Senator was not due to face election), would therefore reduce the quota of votes
required for election, which may assist minor parties contesting particular Senate vacancies.

DISCUSSION POINTS
5.114 This chapter has set out the current arrangements for representation and voting systems
in Australia, and discussed a number of issues and options for change. The Australian
Government is interested in the community’s views on what changes, if any, should be made to
the current arrangements.
5.115 In particular, comments are invited on the following questions:
• Do the current voting systems for the House of Representatives and the Senate offer an
appropriate balance between representation and responsiveness? If not, what changes
should be made to the voting systems for the House of Representatives and/or the Senate?
• Should optional preferential voting be introduced for the House of Representatives?
• For the Senate, should preferential above-the-line voting be introduced? Should optional
preferential voting below the line be introduced?
• Would there be benefits in greater harmonisation of voting systems?
• Are the current criteria for determining formality of votes in federal elections appropriate?
Should they be varied to remove obstacles to casting a valid vote?
• What strategies do you think could reduce the level of unintended informal voting?
• Would there be benefits in greater harmonisation of formality rules for federal, state and
territory elections?
• Are the current arrangements governing redistributions satisfactory? Should redistributions
be conducted according to a fixed timetable, or a ‘fairness’ criterion?
• Should any changes be considered to the arrangements governing representation of the
states and territories in the House of Representatives and the Senate?
• What changes, if any, should be considered to the current composition of electoral divisions?
• Should any changes be considered to address the issue of members or Senators retiring
before the end of their terms?
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Chapter 6: ELECTORAL MANAGEMENT BODIES
– STRUCTURE, FUNCTIONS AND
INDEPENDENCE
This chapter considers the functions and structure of electoral management bodies, and the
scope for reform. In particular, this chapter considers the independence, structure and functions
of Australia’s federal electoral management body.

THE Current arrangements
Commonwealth arrangements
6.1

The establishment of the Australian Electoral Commission on 21 February 1984 was a major
feature of the 1983 electoral law reforms. The AEC replaced a statutory body, the Australian
Electoral Office, which had existed from 1973 to 1984 and was headed by a Chief Electoral
Officer. From 1902 to 1973, electoral administration was undertaken by the Commonwealth
Electoral Office, which was part of a department of state.

6.2

An important aim of establishing the AEC was to increase the independence of federal
electoral administration, to ‘ensure...an electoral process which is modern and free from any
allegations or even possibilities of corruption or political pressure’.301 The AEC was established
with bipartisan support, on the unanimous recommendation of JSCER, which stated that:
‘The Committee sees great merit in the existence of an Australian Electoral Commission
with a statutory basis and which is seen to operate independent of political influence.
Accordingly, the Committee recommends the establishment of an Australian Electoral
Commission as an independent statutory authority’.302

6.3

A special feature of the AEC as a statutory authority is its role in publicly expressing views about
policies reflected in legislation. While the AEC is subject to the general protocols regarding
confidentiality of agencies’ advice to ministers, it balances these with its function of providing
‘information and advice’303 to the Parliament, in particular JSCEM. It is well established that
the AEC will provide its views to JSCEM when the committee is conducting an inquiry or
considering a bill that is before the Parliament; it appears that this aspect of the AEC’s role has
had bipartisan support.

6.4

The AEC is a statutory commission established by section 6 of the Electoral Act. The AEC is
subject to the Financial Management and Accountability Act 1997 (the FMA Act) and the Public
Service Act 1999 (the PS Act). As such the AEC receives appropriations in its own right and
must prepare reports and financial statements in accordance with the Electoral Act, the FMA
Act and the PS Act.

Functions of the AEC
6.5

The Electoral Act sets out the following functions for the AEC:
• to manage the Commonwealth electoral roll which is used by all levels of government;304

301

302
303
304

The Hon K Beazley MP (Minister for Aviation, Special Minister of State and Minister Assisting the
Minister for Defence), Second Reading Speech, Commonwealth Electoral Legislation Amendment Bill
1983, House of Representatives, Debates, 2 November 1983, p. 2216.
JSCER, First Report, op. cit., p. 39.
Electoral Act, op. cit., paragraph 7(1)(d).
ibid., paragraph 7(1)(a) and Parts VI to X.
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• to support electoral redistributions;305
• to register political parties;306
• to conduct elections and referendums, including fee for service and industrial elections;307
• to administer election funding and financial disclosure requirements;308
• to educate and inform the community about participating in the electoral process;309
• to undertake research, provide information, publish material, and provide reports on
electoral matters;310 and
• where approved by the Minister for Foreign Affairs, to provide assistance in overseas
elections and referendums.311
6.6

The establishment of the AEC was intended to ensure that these functions would be exercised
by an independent statutory authority, without the need for ministerial involvement or scope
for ministerial direction.312 Prior to 1983, the Electoral Act provided for the responsible minister
to be involved in decision-making on electoral matters such as redistributions, appointment of
‘electoral registrars’,313 appointment of polling places, and printing of the electoral roll.

Organisational Structure of the AEC
6.7

The work of the AEC is overseen by a three-person body (also known as the Electoral
Commission), which consists of the Electoral Commissioner and two other part-time
Commissioners.314 All three Commissioners are appointed by the Governor-General for periods
not exceeding seven years.315

6.8

The Electoral Commissioner is the chief executive of the AEC. The Electoral Commissioner is
responsible for the management and strategic leadership of the AEC and may give written
directions to AEC officials with respect to the performance of their functions.316 The Electoral
Commissioner serves full time and is appointed in accordance with the Government’s
appointments policy, Merit and Transparency: Merit-based selection of APS agency heads and
APS statutory office holders.317

6.9

The Electoral Act sets out a process for appointing the two part-time Commissioners, the
Chairperson and the ‘non-judicial appointee’. The Chairperson must be chosen from a list
of the names of three ‘eligible Judges’ provided by the Chief Judge of the Federal Court
of Australia.318 An ‘eligible Judge’ is a Judge of the Federal Court of Australia, other than
the Chief Judge, who is, or was, a Judge of that Court, for a period of at least three years.
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ibid., paragraph 7(1)(a) and Part IV.
ibid., paragraph 7(1)(a) and Part XI.
ibid., paragraphs 7(1)(a) and (g), and Parts XIII to XIX.
ibid., paragraph 7(1)(a) and Part XX.
ibid., paragraph 7(1)(c).
ibid., paragraphs 7(1)(b), (d), (e) and (f).
ibid., paragraph 7(1)(fa).
There are some aspects of the AEC’s activities that are subject to ministerial approval or to broader
government legislative or policy requirements; as discussed at paragraphs 6.24 and 6.25, this may
have implications for the degree to which the AEC is free to exercise its functions completely at arm’s
length from the government of the day, without the need for ministerial involvement or scope for
ministerial direction.
Registrars in the past performed roll maintenance functions at the local level; their duties were long
ago subsumed into those of Divisional Returning Officers.
Electoral Act, op. cit., subsections 6(2) and (3).
ibid, subsections 6(3), 8(1) and section 21.
ibid., section 18.
The policy is available at www.apsc.gov.au/publications08/meritandtransparency.htm.
Electoral Act, op. cit., section 5 and subsection 6(4).
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The Chairperson has generally been a retired judge. The non-judicial appointee must be an
agency head (or equivalent status) within the meaning of the Public Service Act 1999. Since
1984, the Australian Statistician has been chosen as the non-judicial appointee; although there
is no statutory requirement for this, it has been viewed as beneficial because one of the core
functions of the two part-time Commissioners is to participate in redistributions, and because
the Australian Statistician has been recognised as an officer whose work involves a high degree
of operational independence and political neutrality.
6.10 Remuneration for the Electoral Commissioner and the Chairperson is determined by the
Remuneration Tribunal.319 The Electoral Commissioner and the non-judicial Commissioner can
only be removed from their positions in limited circumstances.320 The Electoral Act does not
allow for the removal of the Chairperson.
6.11 The Electoral Act also provides for the appointment of a Deputy Electoral Commissioner,321
an Australian Electoral Officer (AEO) for each state and the NT,322 and a Divisional Returning
Officer (DRO)323 for each division. AEOs are responsible for managing the federal electoral
activities within each state or territory. Within each division, DROs undertake roll management
and public awareness activities and deliver election services.
6.12 All permanent staff of the AEC are employed under the Public Service Act 1999.324 In addition,
the Electoral Act enables the Electoral Commissioner to appoint senior executive staff and such
other officers or temporary staff as are needed to conduct elections or perform the AEC’s other
functions.325
6.13 The AEC has its National Office in Canberra, state offices in each state capital and its NT office
in Darwin. The AEC is also required to have a divisional office in each division.326

Cooperation with electoral management bodies in the states and territories
6.14 Each state and territory has its own electoral commission with responsibility for electoral
management in the state or territory.327 In many respects, the state and territory electoral
management bodies are similar to the AEC and the various electoral commissions generally
perform similar functions. However, the structures and procedures of electoral commissions
in other jurisdictions differ as a result of different electoral legislation, systems and traditions.
For example, New South Wales, Victoria, South Australia and Tasmania have conferred the
redistribution function on separate tribunals or commissions.328 No state or territory has
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ibid., sections 14A and 22. The non-judicial appointee is already an agency head (or equivalent), and
does not receive additional remuneration for being a part time Commissioner.
ibid., subsections 8(3) and (4), and sections 12 and 25.
ibid., op. cit., section 19.
ibid., section 20. An AEO for the ACT is also appointed for the duration of the federal election period:
ibid., section 30.
ibid., section 32.
ibid., subsection 29(1).
Under the Electoral Act, the Electoral Commissioner may appoint: Assistant Returning Officers
(section 33); Assistant Divisional Returning Officers (section 34); and such other temporary staff as are
necessary to perform its functions (section 35).
ibid., subsection 38(1). The Special Minister of State may approve the location of a divisional office
outside the division. As of 1 February 2009, divisional offices were spread over 121 separate locations.
South Australia established its Electoral Commission in early 2009, previously it was the State Electoral
Office.
Like the Commonwealth, all four of these jurisdictions provide for the membership of the separate
redistribution body to include the Electoral Commissioner for that jurisdiction: Parliamentary
Electorates and Elections Act 1912 (NSW), section 6; Electoral Boundaries Commission Act 1982 (Vic),
section 3; Constitution Act 1934 (SA), section 78; Legislative Council Electoral Boundaries Commission
Act 1995 (Tas), section 6.
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permanent DROs; instead, staff to undertake these roles are appointed on a temporary basis
for each election,329 or the roles are carried out by central office staff as required.330
6.15 In 1992, JSCEM undertook a review of the relationship between the AEC and the state
and territory electoral bodies.331 The terms of reference for the review focused on the cost
of running elections, maintaining the electoral roll, and opportunities for resource sharing
between federal and state electoral bodies. One aspect of the inquiry was the examination of
the establishment of a single national electoral administration body. Following criticism from
the states and the major political parties, JSCEM concluded that the establishment of a single
electoral body would not be possible; however, JSCEM made over 50 other recommendations.
Since the 1992 inquiry, there has been increased cooperation between jurisdictions in relation
to joint roll management, the standardisation of polling places for state and federal elections,
and the exchange of information about polling officials.
6.16 Ongoing consultation between the jurisdictions can be conducted through the ECA, which (as
outlined in chapter 1) is a consultative council of Electoral Commissioners from the electoral
authorities of the Commonwealth, states and territories. The ECA may consider any electoral
administration matter that has implications for the various electoral bodies. Despite the
existence of the ECA, even in areas of close cooperation such as roll management there are
no national arrangements in place; there are a series of bilateral agreements between the AEC
and its state and territory counterparts. Specific opportunities for greater cooperation and
harmonisation in electoral administration are discussed in relevant future chapters.

Challenges, opportunities and options for change
Key elements of international electoral management bodies
6.17 It may be useful to consider key elements of electoral management bodies internationally,
before examining those elements as they apply to the independence, structure and functions
of the AEC.
6.18 Around the world, there is considerable variation in the bodies that have been established
for administering elections. The model that is appropriate for each country depends on its
political history and administrative traditions. Because of the diversity of election administration
functions, some countries have more than one administrative body. A study sponsored by the
United Nations Development Program and the International Foundation for Electoral Systems
highlights not just the operational functions of electoral management bodies, but also their
broader role in underpinning the quality of a country’s democracy.332
6.19 The International Institute for Democracy and Electoral Assistance (International IDEA), an
intergovernmental democracy and electoral think-tank of which Australia was a founding
member,333 has considered different approaches to the structure of electoral management
bodies, ranging from independent electoral bodies to government controlled electoral bodies.
329
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In Tasmania, it has long been the case that the federal DROs serve as state returning officers at House
of Assembly elections.
The ACT does not have returning officers: the Electoral Commissioner effectively takes on the role of
returning officer for all electorates, and tasks are carried out by central office staff as required.
JSCEM, The Conduct of Elections: New Boundaries for Cooperation, 1992.
‘Independent electoral bodies have made a significant contribution to democracy and the rule of law...
Although independence and permanence in themselves are not sufficient conditions to guarantee
free and fair elections, they provide significant opportunities for enhancing transparency and public
confidence and hence for safeguarding the franchise in the early stages of democratization and well
beyond.’ (R López-Pintor, Electoral Management Bodies as Institutions of Governance, Bureau for
Development Policy, United Nations Development Programme, 2000, p. 123, available at
www.undp.org/governance/docs/Elections-Pub-EMBbook.pdf.)
Further information is available at www.idea.int/about/members/australia.cfm.
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The following table summarises the key elements of independent and governmental electoral
management bodies that International IDEA identified:
Table 6.1: Key elements of electoral management bodies334
Aspect of the Model

Independent Model

Governmental Model

Institutional arrangement

Is institutionally independent from the executive
branch of government

Is located within or under the
direction of a department of
state and/or local government

Powers

Has powers to develop the electoral regulatory
framework independently under the law

Powers are limited to
implementation which is
subject to executive branch of
government direction

Exercises full responsibility for implementation
Budget

Has and manages its own budget independently
of day-to-day governmental control

Budget is a component of a
government ministry’s budget or
local budget authorities

Formal accountability

Does not report to executive branch of
government but with very few exceptions is
formally accountable to the legislature, judiciary
or head of state

Fully accountable to executive
branch of government

Officers

Is composed of members who are outside
the executive branch while in the electoral
management body office

Is led by a minister or public
servant. With very few exceptions
has no ‘members’, only a
secretariat

Terms of office

Offers security of tenure, but not necessarily
fixed term of office

Usually no members, so N/A.
Secretariat staff are civil servants
whose tenure is not secured

International IDEA
examples

Canada – Elections Canada

UK – Electoral Commission335

South Africa – Independent Electoral
Commission

Germany – Federal Returning
Officer
Sweden – Electoral Authority

6.20 Following a 2006 survey of electoral management in 214 countries and territories, International
IDEA categorised 55% as following the independent model, 26% the governmental model and
15% the mixed model.336 International IDEA considers the AEC to be an independent electoral
management body.337 It is apparent from the criteria in Table 6.1, and from the following
discussion, that there are degrees of independence, and that the AEC draws upon elements
from both types of electoral management models.
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International IDEA, Electoral Management Design: The International IDEA Handbook, Stockholm,
2006, p. 9.
The UK Electoral Commission may be better described as a hybrid model, as its electoral commission
is an independent body.
International IDEA, op. cit., p. 8; the remaining 4% corresponds to countries that do not hold nationallevel elections.
ibid., p. 7.
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Independence, structure and functions of the AEC
Institutional arrangement
6.21 The concept of ‘independence’ in electoral administration can have different connotations. An
expectation of behavioural independence may require that an electoral administration body
operate neutrally and refrain from favouring one party or side more than another. In contrast, an
expectation of institutional independence may require the architecture establishing an electoral
administration body to ensure that its decisions on electoral matters are made autonomously
and free from the control of the government of the day.
6.22 The legislation that establishes a statutory body determines the nature and degree of its
independence.338 While the AEC is technically part of the executive, the Commission is an
independent statutory authority.339 The Electoral Act does not contain an express provision
that requires the AEC to act independently and impartially when performing its functions and
duties. Conversely, there are only very limited powers in the Electoral Act for the executive to
direct the AEC. 340 Alternative approaches adopted in other jurisdictions include:
• some countries, such as New Zealand341 and South Africa,342 specify the independence of
their electoral management bodies in legislation; and
• Tasmanian legislation states that the Tasmanian Electoral Commission ‘is not subject to the
direction or control of the Minister in respect of the performance or exercise of its functions
or powers’.343
6.23 It has been commented that during the 82 years when federal electoral matters were managed
by government bodies that did not have independent status, there were ‘very few occasions
when improper interference was alleged to have been attempted and the allegation publicly
investigated’.344 It might therefore be argued that JSCER’s recommendation to establish
the AEC was not motivated by a public concern that the AEC’s predecessors had lacked
impartiality, but was designed to clarify that the federal electoral management body operates
independently of political influence,345 an especially important issue in light of the expanded
functions which the JSCER was proposing for that body.
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Department of Finance and Deregulation, Governance Arrangements for Australian Government
Bodies, Financial Management Reference Material No. 2, 2005, p. 41, available at www.finance.gov.au/
financial-framework/governance/governance-arrangements-for-australian-government-bodies.html.
In his Second Reading Speech in support of the Commonwealth Electoral Legislation Amendment Bill
1983, the Hon K Beazley MP (then Minister for Aviation, Special Minister of State and Minister Assisting
the Minister for Defence) stated that, ‘The Bill provides for the establishment of a truly independent
Electoral Commission’. See House of Representatives, Debates, 2 November 1983, p. 2214.
Paragraph 7(1)(fa) of the Electoral Act requires the AEC to obtain the approval of the Minister for
Foreign Affairs to provide international electoral assistance. Subsection 38(1) requires the AEC to
obtain the approval of the Special Minister of State to co-locate divisional offices. Sections 202AF and
202AM enable the Special Minister of State to decide not to proceed with an electronic voting trial.
Electoral Act 1993 (NZ), section 7.
Constitution of the Republic of South Africa Act 1996 (SA), section 181.
Electoral Act 2004 (Tas), section 10.
C Hughes, ‘The Independence of the Commissions: The Legislative Framework and the Bureaucratic
Reality’ in G Orr, B Mercurio and G Williams (eds.), op. cit., p. 206. On one prominent occasion, it was
alleged in 1977 that ‘Distribution Commissioners had been subject to illegal or improper pressure...
in carrying out their duties and had acquiesced in or yielded to that pressure’ in the re-naming of
divisions on the Gold Coast. A subsequent royal commission found no breaches of the law, but that
there had been a breach of propriety by the then administrative services minister in contacting the
Chief Australian Electoral Officer to discuss the names of the divisions (Royal Commission of Inquiry,
Matters in Relation to Election Redistribution: Queensland 1977, 1978, pp. x and 243).
JSCER, First Report, op. cit., p. 39.
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Powers
6.24 The AEC is responsible for the performance of its functions under the Electoral Act.346 While
the legal framework for federal elections is developed by the Parliament, the AEC may
determine, in some respects, how it will perform its functions;347 as noted above, the Electoral
Act contains no powers for ministerial or governmental directions or approvals in relation to
the exercise of these functions, except in very limited circumstances relating to international
electoral assistance, location of divisional offices outside division boundaries, and electronic
voting trials. Further, the AEC (or the Electoral Commission):
• may seek leave of the Court of Disputed Returns, as a party separate from the
Commonwealth, to enter an appearance in any proceedings in which the validity of any
election or return is disputed;348
• has standing, distinct from that of the Commonwealth, to seek injunctions restraining
breaches or anticipated breaches of the law, and to lodge petitions with the Court of
Disputed Returns challenging an election;349
• may initiate investigations relating to the funding and disclosure provisions of Part XX of the
Electoral Act;350 and
• has its own permanent staff, and employs senior executive staff and polling officials under
the Electoral Act, with no requirement for external approval.351
Limits on the powers of the AEC
6.25 Despite being empowered to perform its functions, there are some areas where the AEC’s
powers may be limited.
• The AEC is not a body corporate, and as such, does not have a corporate seal which enables
it to enter contracts in its own name. However, the Electoral Commissioner, as the chief
executive of the AEC, may exercise the executive power of the Commonwealth to enter into
contracts on behalf of the AEC.352
• The Electoral Act is silent as to whether the AEC can sue or be sued in its own right. While
the Electoral Act provides for the AEC to be a party to actions in the Court of Disputed
Returns, for other electoral litigation it is uncertain whether the Electoral Commission or
the Electoral Commissioner should be named as the party to the action.353 This may be
something that could be clarified in the Electoral Act.
• There are some areas in which the AEC’s scope to exercise its powers and functions may
be affected by broader arrangements that apply to the AEC in common with other FMA
Act agencies.
– For litigation, the AEC is subject to the Legal Services Directions 2005 and must comply
with any instructions given by the Attorney-General about the handling of claims or the
conduct of litigation.
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Electoral Act, op. cit., paragraph 7(1)(a).
The prescriptive nature of the Electoral Act and its consequences are discussed in paragraphs 3.6-3.9.
Electoral Act, op. cit., section 359.
ibid., section 383.
ibid., section 316.
ibid.,, section 29.
FMA Act, section 44. Section 7A of the Electoral Act also enables the Commission to make
arrangements for the supply of certain goods or services.
For example, in Roach v Electoral Commissioner (2007) 233 CLR 162, litigation challenging the validity
of electoral laws prohibiting prisoners from voting, the Electoral Commissioner was the party to the
case, rather than the AEC.
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– It has been suggested that the obligations of AEC staff engaged under the PS Act may
conflict with the independent performance of their electoral functions. For example,
paragraph 10(1)(f) of the PS Act requires that:
‘(f) the APS is responsive to the Government in providing frank, honest, comprehensive,
accurate and timely advice and in implementing the Government’s policies and
programs’
– Against this, it has been noted that an independent statutory office holder is only required
to comply with government policy to the extent that those policies do not conflict with
the exercise of the statutory function provided to them by the Parliament.354
– Paragraph 44A(1)(a) of the FMA Act, which is a codification of the executive power in the
Constitution, states that a Chief Executive of an FMA Act agency must ‘give the Minister
responsible for the Agency such reports, documents and information in relation to the
operations of the Agency as that Minister requires’. It might be argued that in the absence
of an explicit provision in the Electoral Act to protect the AEC’s independent exercise of
its functions, this provision could allow a minister to request information from the AEC that
could afford him or her inappropriate political benefit.
6.26 As outlined at Table 6.1, International IDEA has suggested that an independent electoral
management body may have the power to develop the electoral regulatory framework
independently under the law. As noted above, this is not the case for the AEC, as federal
electoral laws are developed by the Parliament. Because the Electoral Act is highly detailed and
prescriptive, the AEC is limited in its ability to develop or change electoral policy. However, as
noted in paragraph 6.3, the AEC can influence the development of electoral laws and policies
through its advice to the government and to JSCEM.

Splitting functions of electoral management bodies
Splitting functions between jurisdictions
6.27 Some countries divide the electoral functions between two or more jurisdictions. For example,
in the United Kingdom, Germany and Sweden, the polling process is run by the states,
provinces or local government authorities under the overall direction of a central electoral
agency. In the United Kingdom, local government authorities appoint returning officers to
conduct polling. The UK Electoral Commission has a ‘watchdog’ role over elections, and is
responsible for other electoral functions including party registration, funding and disclosure,
and the management of electoral policy.
6.28 It might be argued that Australia’s federal system could enable a similar arrangement to be
implemented here. Rather than have the AEC and the state and territory electoral commissions
running elections, one level of government could accept the responsibility of performing
this function. While constitutional issues associated with such a scheme would require careful
consideration, arrangements may be able to be entered into which could enable:
• state and territory electoral commissions to set up, staff and supervise polling booths, and
count the votes for state, territory and federal elections; or
• the AEC to undertake these functions for state, territory and federal elections.
A potential advantage of such arrangements is that they could encourage the jurisdictions to
work together more closely to iron out differences in franchises or voting methods.
354

Section 44 of the FMA Act requires a Chief Executive of an FMA Act agency to manage the resources
for which they are responsible in a way that promotes ‘proper use’ of those resources; ‘proper
use’ is defined as ‘efficient, effective and ethical use that is not inconsistent with the policies of
the Commonwealth.’ Paragraph 71 of the Explanatory Memorandum to the Financial Framework
Legislation Amendment Bill 2008 notes that this requirement ‘does not reduce the position or decisionmaking of independent statutory office holders, whose position has been set out in legislation, when
they make decisions that implement the statutory function provided to them by the Parliament. This is
because, in all cases, policy is subservient to the law’.
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6.29 If state and territory commissions were to deliver services for federal elections, the AEC, as
the national electoral management body, could potentially take a greater role in promoting
cooperation and seeking ways to establish consistent national electoral policies. However,
against this proposal, it could be argued that the effectiveness of Commonwealth electoral
services might be hampered if their delivery was dependent on eight state and territory
authorities, particularly given that such an arrangement would require consistent and ongoing
high levels of impartial and transparent cooperation across all jurisdictions. It would also be
necessary to develop appropriate governance arrangements, and to overcome the different
procedures, staffing arrangements, information technology systems and resourcing that
currently exist across jurisdictions. If part-time or temporary returning officers were retained
in the states, many of the AEC’s current systems (designed for use by permanent full-time
returning officers) would need to be redesigned, with implications for the quality, accountability
and cost-effectiveness of elections. In addition, there would be a risk that one government may
change its electoral administration arrangements in a way that is inconsistent, or be unable to
change its electoral laws in a way that is consistent, with the other jurisdictions.
6.30 If the AEC were to undertake functions for state and territory elections, it could potentially
bring a national perspective to the delivery of such functions, which may ensure greater
consistency in the conduct of elections across Australia. However, if current differences between
jurisdictions’ electoral arrangements remained, this system could be onerous for the AEC to
administer. Appropriate resourcing arrangements would also need to be agreed upon. Again, it
would be necessary to develop appropriate governance arrangements.
Splitting functions between different bodies
6.31 New Zealand has split the delivery of electoral functions in a different way. While all functions
are delivered at a national level, they are divided among four different bodies:
• New Zealand Post maintains the electoral register or roll;
• the Chief Electoral Office in the Ministry of Justice conducts elections, by-elections and
referendums;
• the Electoral Commission registers political parties, conducts voter education and
administers certain legal provisions governing political party resources; and
• the Representation Commission is established intermittently to determine constituency
boundaries.
6.32 An alternate division of functions which has been suggested federally in Australia is:355
• a national enrolment authority to manage the electoral roll;
• a national election commission to conduct elections, undertake redistributions of electoral
boundaries, and engage in electoral research and electoral education; and
• a national campaign authority to administer and regulate funding and disclosure
arrangements.
6.33 In support of this approach, it might be argued that separating certain ‘politically sensitive’
tasks (such as political party registration or electoral redistribution) into different bodies could
insulate the main electoral body from criticism. Other advantages might be that it could allow
the main electoral body to concentrate on core functions or to access particular technical skills
that it does not possess. For some functions, it might be argued that there could be particular
benefits in establishing a separate national body: for example, a national roll management
body, managed and funded by all jurisdictions, could potentially ensure:

355

Democratic Audit of Australia, submission number 45 to JSCEM, Inquiry into the 2007 Federal
Election, p. 13.
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• greater consultation between jurisdictions on roll management activities; and
• that roll management activities were concentrated on maximising the accuracy and
completeness of the electoral roll for the needs of all jurisdictions.
6.34 On the other hand, arguments against this approach may include:
• use of technology in delivering electoral services means that different functional aspects
(such as enrolment and polling systems) are increasingly integrated. As a consequence, there
may be a risk that effectiveness of electoral services could be reduced if their delivery was
dependent upon different agencies working together;
• having several institutions sharing various parts of the electoral process could result in a lack
of coordination or shared goals, an issue that was raised by the Electoral Commission of
New Zealand in a submission to an inquiry into the 2005 New Zealand election;356
• a single integrated body may have greater credibility to deliver services in an impartial
manner than new institutions;
• a number of the governance issues noted at paragraphs 6.29 and 6.30 above would apply
to the establishment of a national body to undertake a particular function for all jurisdictions;
• it might be argued that the current arrangements have been successful in delivering
electoral functions through an integrated body, and that there is no evidence basis for
pursuing a radical change such as this one;
• there are existing mechanisms for promoting cooperation between jurisdictions – for
example, through the ECA, the AEC invited states and territories to participate in a national
roll management group; and
• one body with an expert perspective on all elements of the electoral process may be
better equipped to advise governments and Parliaments on the feasibility or desirability of
particular legislative amendments.

Budget
6.35 The AEC receives its annual funding through the Finance and Deregulation portfolio of the
federal budget. Additional funding is also available to:
• conduct elections;
• conduct electoral roll reviews in the years between elections;357 and
• make payments to certain political parties in reimbursement of their election campaign
expenditures.358
6.36 While the AEC is free to manage its budget and to carry out its functions within that budget
as it sees fit (subject to compliance with broader legislation such as the FMA Act), budgetary
constraints can be imposed on the AEC.359 For example, the 1996 federal budget withdrew
$2 million for the Aboriginal and Torres Strait Islander Electoral Information Service, which had
a direct impact on the program delivery services of the AEC.360
356
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Elections New Zealand, submission to the New Zealand Parliament’s Justice and Electoral Committee,
Inquiry into the 2005 general election, 10 March 2006, p. 23, available at www.elections.org.nz/files/
initial_report_to_jec_on_2005_election.pdf.
Electoral Act, op. cit., section 92 contains a ‘standing appropriation’ which enables these recurrent
activities to be funded without need for further approval by Parliament.
Electoral Act, op. cit., section 302 also contains a standing appropriation.
JSCEM, Report in the Conduct of the 2007 Federal Election and Matters Related Thereto, op. cit.,
p. 268, recommended that the AEC ‘be resourced appropriately in order that it continue to provide
high quality electoral services to the Australian population and to do so in a manner that does not
compromise the integrity of the electoral system’.
As discussed in chapter 9, the Australian Government announced in the 2009-10 Budget that it will
provide funding of $13 million over four years for an Indigenous Electoral Participation Program.
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6.37 One option could be to allow JSCEM to report to Parliament on draft budget estimates for the
AEC, along the lines of the arrangements which allow the Joint Committee of Public Accounts
and Audit to make recommendations to Parliament after considering draft budget estimates
for the Australian National Audit Office.361 This option may allow for greater scrutiny of the
government’s proposed budget allocation for the AEC, however the government would retain
the discretion to determine the final budget allocation which was proposed to Parliament.362

Accountability
6.38 Different institutional arrangements may have implications for the accountability and
transparency requirements that should apply to an agency’s operations. For example, it might
be argued that an agency that is subject to little formal control by a Minister should be subject
to greater accountability and transparency requirements to ensure public confidence that it is
acting appropriately and neutrally.
6.39 Under the system of responsible government, statutory authorities such as the AEC are
required to report to the Minister so that the Minister can fulfil his or her responsibilities to
Parliament.363 The AEC reports to the Special Minister of State.364 The AEC must also comply
with orders made by either House of the Parliament in exercise of its privileges. In particular,
AEC witnesses must cooperate with parliamentary committees such as Senate Estimates
Committees and the JSCEM. Under its resolution of appointment, JSCEM has the power to
send for persons, papers and records; however, the Committee does not have the power to
direct the AEC on how it should perform its functions.
6.40 The decisions of the AEC, and its overall conduct of elections, are subject to legal review either
by the High Court of Australia sitting as the Court of Disputed Returns, or in other forums
such as the Federal Court of Australia and the Administrative Appeals Tribunal. The Court of
Disputed Returns serves to protect against administrative errors or irregularities that may occur
in the conduct of an election.365
6.41 The AEC is also subject to a range of other accountability and transparency mechanisms,
including:
• its financial management is subject to oversight by the Auditor-General;
• documents held by the AEC are subject to the Freedom of Information Act 1982; and
• the AEC is subject to the Privacy Act 1988 and the Ombudsman Act 1976.
6.42 Further, the Electoral Act imposes obligations on AEC officials and includes penalties for failure
to comply with those obligations:
• a $1,000 penalty for any officer who without just excuse ‘fails to do everything necessary on
his or her part to be done to secure the enrolment of the claimant’;366 and
• a $1,000 penalty or six months imprisonment, or both, for any officer who reveals
information in respect of the vote of an elector.367
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Public Accounts and Audit Committee Act 1951, paragraph 8(1)(l).
Section 56 of the Australian Constitution requires appropriation bills to be recommended to the
Parliament by a message of the Governor-General; as the Governor-General acts on government
advice, this section effectively ensures that appropriations proposed to the Parliament have
government approval.
FMA Act, op. cit., sections 44A, 48, 49 and 50. See also Department of Finance and Deregulation, op. cit.
Electoral Act, op. cit., section 17.
For example, in Mitchell v Bailey (No 2) [2008] FCA 692 the Court of Disputed Returns changed the
decision of the Australian Electoral Officer for Victoria on 153 ballot-papers in the division of McEwen
(though not the outcome of the election).
Electoral Act, op. cit., section 103. Actions required to be taken by AEC officials in respect of claims for
enrolment can be found in section 102.
Electoral Act, op. cit., section 323.
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Officers and terms of office
6.43 As noted in paragraph 6.7 above, the Australian Electoral Commission consists of three
Electoral Commissioners. In contrast, only two other state or territory electoral commissions
(Tasmania and the ACT) consist of three commissioners. The other states and the NT operate
with a single commissioner appointed in a full-time capacity as the chief executive officer, and
appoint other commissioners when there is a need to conduct a redistribution of electorate
boundaries.368 One issue for consideration is whether more than one Electoral Commissioner
is necessary. Should a single-commissioner model be adopted, experts such as the Australian
Statistician could still assist with tasks such as redistributions, for example through specifying
their role in redistribution rules.369 On the other hand, it might be argued that the collective
decision-making of three commissioners is appropriate, given the politically sensitive nature
of some of the Electoral Commission’s decisions, and that the inclusion of a senior current or
retired judicial officer as Chair of the AEC can contribute to the credibility of, and public trust in,
the organisation and its work.
6.44 An alternate commission model applies in the United Kingdom Electoral Commission, in which
each of the six commissioners has a distinct area of responsibility:
• four commissioners represent the geographical areas of England, Scotland, Wales and
Northern Ireland;
• one commissioner is the Chair of the Boundaries Committee; and
• one commissioner is the Chair of the commission itself.
6.45 While the Electoral Act provides for the Governor-General to appoint the three Electoral
Commissioners and outlines qualifications for appointments to the two part-time commissioner
positions, the Executive manages the selection process and recommends the appointments to
the Governor-General. The following approaches have been adopted in different jurisdictions
to prevent, or discourage, partisan commissioner appointments: 370
• NSW, Victoria, Tasmania and the ACT prevent people who have been members of a political
party within the previous five years from being appointed;
• Western Australia, Tasmania, ACT and the NT restrict current and previous members of
Parliament from being appointed;
• all states and territories except NSW and Victoria require cross-party consultation for
commissioner appointments;
• Queensland and South Australia require consultation with a parliamentary committee prior
to making an appointment;
• South Australia requires a resolution of both houses of parliament before the Governor can
make an appointment; and
• in the ACT, appointment is by a disallowable instrument, so the ACT Legislative Assembly
could disallow the appointment of any member of the Electoral Commission.
6.46 These alternate methods of appointment may provide a greater perception of independence,
and may thereby help support community confidence in appointees. An international model
that might also be considered is that in the United Kingdom, where the Speaker of the
House of Commons has authority for and oversight of the appointment process for Electoral
368

369
370

N Kelly, ‘Australia’s Electoral Management Bodies – Degrees of Independence’, Paper presented at the
Australasian Political Studies Association conference, Monash University, Melbourne, 24-26 September
2007, p. 6, available at www.arts.monash.edu.au/psi/news-and-events/apsa/refereed-papers/au-nzpolitics/nkelly.pdf.
Electoral Act, op. cit., Part IV.
N Kelly, op. cit., p. 7.
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Commissioners.371 Preliminary selection processes are conducted by a panel appointed by
the Speaker following discussion with a cross-party committee, and an appointment can
only be made after consultation with the leaders of registered parties who have at least two
members in the House of Commons.372 Commissioners cannot have been a member, officer
or employee of a registered political party within the previous ten years, and can be appointed
for a period of up to ten years.
6.47 The practice since 1984 has been to appoint the Electoral Commissioners and the AEOs for
five years. An advantage of limiting the term of the Electoral Commissioners and AEOs is that
it may promote the constant generation of new ideas through new appointments. On the
other hand, such a practice may undermine institutional experience at the AEC, especially
if a Commissioner’s term coincides with a single electoral cycle. In addition to maintaining
experience, it might be argued that longer term appointments could encourage independence
and the ability to act without fear or favour.373 As alternate models, NSW and Victoria appoint
Commissioners for up to ten years; 374 South Australia and Canada appoint electoral officers
until they resign, reach a retirement age of 65 or are otherwise removed for cause.375
6.48 The Electoral Act permits the Governor-General to remove the Electoral Commissioner or the
electoral officers on the grounds of misbehaviour, physical or mental incapacity, bankruptcy,
extended absence, engaging in paid employment without the approval of the Electoral
Commission, or (in the case of the Electoral Commissioner or acting Electoral Commissioner)
failure to disclose a direct or indirect pecuniary interest in a matter being considered by the
Commission.376 The Governor-General may remove the non-judicial appointee if he or she is
absent without leave without the approval of the Commission, or fails to disclose a direct or
indirect pecuniary interest in a matter being considered by the Commission.377 In contrast, with
the exception of Queensland, all the state and territory electoral commissioners may only be
removed by a resolution passed by each house of parliament.
6.49 The AEC has 150 Divisional Returning Officers spread across Australia. For the first half of
the twentieth century, given the size of Australia and the difficulties in transportation and
communication, having an electoral officer in every division increased the efficiency and
accuracy of administration. However, in the modern context it is possible that the previous
advantages of having officers ‘on the ground’ in every division have been eroded by
advances in communications technology and transport infrastructure and an increase in the
centralisation of services. It has been regularly suggested since 1974 that having so many
individual offices is inefficient and costly.378 The AEC has attempted to rationalise, co-locate or
amalgamate divisional offices, however it has been prevented from doing so by Parliament.
371
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The appointment process for Electoral Commissioners is provided for under subsection 1(4) and
section 3 of the Political Parties, Elections and Referendums Act 2000 (UK).
A report on the appointment process for the current Chair of the UK Electoral Commission is available
at www.publications.parliament.uk/pa/cm200708/cmselect/cmspeak/961/961.pdf. The UK also has
an independent Commissioner for Public Appointments which produces a code of practice for public
appointments and monitors compliance with that code: www.publicappointmentscommissioner.org. In
relation to the appointment of UK Electoral Commissioners, although the Speaker is not bound by the
code of practice in appointing an Electoral Commissioner, a representative of the Commissioner for
Public Appointments has been on previous selection panels established by the Speaker.
N Kelly, op. cit., pp. 10-11.
Parliamentary Electorates and Elections Act 1912 (NSW), subsection 21AB(1) and Electoral Act 2002
(Vic), subsection 12(2).
Electoral Act 1985 (SA), section 7 and Canada Elections Act, section 13.
Electoral Act, op. cit., section 25.
ibid., section 12.
P Brent, Hereditary Relics Holding Back the AEC, Democratic Audit of Australia, Discussion Paper
5/08, 2008, pp. 2-3, accessible at arts.anu.edu.au/democraticaudit/categories/electoralfrm.htm, refers
to the 1974 W.D Scott & Co Report Review of the Structure, Systems and Facilities of the Australian
Electoral Office. More recently, see AEC, submission no. 16 to JSCEM, Inquiry into certain aspects of
the administration of the AEC, 2007, p. 5.
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Since 2006, the AEC has been permitted to locate a divisional office outside a division, but only
with permission from the Special Minister of State.379 JSCEM recently recommended that while
it considered the current divisional office structure to be ‘a significant asset to the AEC’, the
Electoral Act should be amended to enable the AEC to ‘manage its workloads in non-election
periods by allowing enrolment transactions to be processed outside the division for which the
person is enrolling’.380 JSCEM noted that this arrangement would ‘lead to a more effective use
of resources within the AEC’.381

Discussion Points
6.50 This chapter has discussed issues relating to the functions and structure of the AEC. Comments
are invited on issues arising from this chapter, in particular:
• Is the AEC sufficiently independent and transparent in its operations?
• Do the general administrative, oversight and accountability arrangements that apply to the
AEC in common with other statutory agencies have practical implications for the effective
independence of its electoral administration activities?
• Are there functions that the AEC should be performing, which it is not?
• Is the AEC performing functions that should be performed by another body?
– If so, should any particular function be split between jurisdictions or carried out by a
separate body?
• Is there a more effective organisational structure of the AEC?
• Are the accountability mechanisms that apply to the AEC sufficient to ensure that decisions
relating to elections and electoral matters are independent and impartial?
• Are there any aspects of existing accountability mechanisms that might operate so as to be
contrary to the objective of an independent electoral administration?
– Should the Electoral Act include a provision specifying the independence of the AEC,
such as section 10 of the Tasmanian Electoral Act 2004?
– Should the Electoral Act include a provision allowing JSCEM to scrutinise the proposed
budgetary allocation for the AEC, similar to the arrangements in place for the Australian
National Audit Office?
• In what ways could the AEC work more closely with state and territory electoral bodies to
improve cooperation and enhance processes?

379
380

381

Electoral Act, op. cit., subsection 38(1).
JSCEM, Report on the Conduct of the 2007 Federal Election and Matters Related Thereto, op. cit.,
p. 277. The recommendation provided that enrolment transactions should be processed by a division
that is within the same state or territory as the division for which the person is enrolling.
ibid., p. 276.
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Part 2: Key Elements of the
Electoral Process
Chapter 7: ENROLMENT AND PARTICIPATION
This chapter outlines the current arrangements for enrolling to vote, discusses the importance of
enrolment as a mechanism for enabling eligible voters to exercise their franchise, and examines
a number of options for amending enrolment processes with the aim of achieving greater
participation in Australia’s electoral system.

THE CURRENT ARRANGEMENTS
Commonwealth arrangements
Commonwealth electoral roll
7.1

The Commonwealth electoral roll is a list of eligible persons who are registered to vote at
federal elections. By providing a reliable list of qualified electors, the roll assists in ensuring
that those who are entitled to vote can do so, and that an elector can cast his or her
vote for the correct electoral division. Enrolment data also constitutes a key input to the
redistribution process.

7.2

The roll is continuously updated, in a manner required by the Electoral Act, so as to enable:
• the roll to be used at any time for the purposes of elections or by-elections at the federal,
state, territory or local government level; and
• the variations in enrolments across the electoral divisions in a state or territory to be
monitored on a monthly basis.

7.3

The roll has been used not just in the organisation of elections, but in other areas of
government administration. For example, the roll is supplied to a range of federal government
departments and agencies for crime prevention and fraud protection purposes. Roll data
can also be provided for permitted purposes to candidates for election to the House of
Representatives, Senators, and registered political parties, and to medical researchers to enable
them to work with random samples of the adult population. Permissible uses of this type are
set out in section 90B of the Electoral Act, and the particulars of specified people and/or
organisations who receive electoral roll information under the Act are set out each year in the
AEC’s Annual Report.

Enrolment processes
7.4

382

The enrolment process applies to all those who are qualified to vote. As discussed in detail in
chapter 4, this broadly includes Australian citizens who are 18 years of age or over, and certain
‘British subjects’. A person must have lived at his or her address for one month before being
eligible to enrol for that address. Under arrangements introduced in 2001,382 a DRO or AEO
may refuse to include a person’s name on the electoral roll if:
Sections 93A and 98A of the Electoral Act, op. cit., introduced by the Electoral and Referendum
Amendment Act (No. 1) 2001.
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• the DRO or AEO considers that the name is:
– fictitious, frivolous, offensive or obscene; or
– not the name by which the person is usually known; or
– not written in the alphabet used for the English language; or
• including the name in the Roll would be contrary to the public interest.
7.5

Enrolling to vote is both an entitlement and an obligation. Compulsory enrolment has been a
feature of the federal electoral system since 1911. The Electoral Act requires that every person
who is entitled to have his or her name on the roll for a particular division must apply to enrol
within 21 days of the date on which he or she became entitled to enrol.383 Should a person
submit an application for enrolment outside this period, the AEC does not generally seek to
have the person penalised for not enrolling beforehand.384 The enforcement of compulsory
enrolment is discussed in further detail in chapter 14.

7.6

Enrolment forms385 are available from: the AEC and state and territory electoral commission
offices and websites; government agencies such as Medicare, Centrelink and the Australian Tax
Office; and Australia Post outlets. At present, electors must complete an enrolment form not
only to enrol, but also to effect a change to their enrolled address, though they must have been
living at their new address for 30 days prior to changing their enrolment details.386

7.7

Enrolment forms consist of a four page document, which must be completed and signed by
hand.387 Under arrangements introduced in 2006, an enrolment form must be accompanied by
evidence of an applicant’s identity in the form of:
• a driver’s licence number;388 or
• if the applicant does not have a driver’s licence — other specified identification (e.g. a birth
certificate or Medicare card) which has been witnessed by an ‘authorised person’ (e.g. a
nurse); or
• if the applicant does not have a specified identity document — the countersigning of his or
her enrolment form by two persons already on the electoral roll, and who have known the
applicant for at least one month.

7.8

Forms may be submitted by fax, mail or in person; scanned forms may be submitted by
email. A letter confirming the personal details that will appear on the roll, the name of the
federal electoral division, the name of the relevant state or territory electorate and the local
government area will be sent to a person once his or her enrolment form has been received
and processed.

7.9

Special arrangements enable 17 year olds and applicants for citizenship to ‘provisionally’ enrol;
they are not able to vote however until such time as they turn 18 or are granted citizenship
as the case requires. The Electoral Act also enables enrolment of certain persons under other
special categories, including:

383
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Electoral Act, op. cit., subsection 101(4).
ibid., subsection 101(7).
Enrolment forms are more accurately described as applications for enrolment, however, for the
purposes of this paper they will be described hereafter as enrolment forms.
The AEC advised JSCEM that it had recently received legal advice enabling it to update the enrolment
of electors moving within the same electoral division on the basis of an elector providing ‘written
advice’. It advised the Committee that it was ‘considering the effects of the legal advice and reviewing
associated policy and procedures in light of that advice‘. AEC, submission no 169.20 to JSCEM, Inquiry
into the 2007 Federal Election, Annex A, paragraph 7.
At present there is no provision for digital signature.
Persons eligible to enrol or re-enrol from outside Australia (under sections 94A and 95 of the Electoral
Act) may provide their Australian passport number.
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• electors who, owing to fear for the personal safety of themselves or their family do not wish
their address to appear on the publicly available roll (known as ‘silent electors’);
• overseas electors;
• persons of no fixed address;
• persons experiencing homelessness;
• Antarctic electors;
• Norfolk Island electors;
• prisoners;389 and
• persons unable to sign their name due to physical incapacity.

Maintaining the electoral roll
7.10 Under the present arrangements, it is an elector’s responsibility to enrol and maintain enrolment
at his or her permanent address. However, the Electoral Act allows the AEC to collect
information in connection with the preparation, maintenance or revision of the electoral rolls in
a variety of ways.390 A range of activities are undertaken by federal, state and territory electoral
commissions to encourage new enrolments and re-enrolments and to remind people to update
their enrolment if appropriate. Electoral authorities attend a range of public events, undertake
fieldwork and conduct large-scale mail campaigns. ‘Demand powers’ contained in section 91
of the Electoral Act also enable the AEC to obtain data from external federal, state and territory
sources that include Centrelink, Australia Post, state and territory motor registries and some
housing authorities, and compare this against its electoral roll database to identify people who
may have moved, changed names or not be enrolled. For example, in 2007 the AEC received
765,380 change of address records from Centrelink.391 The AEC collects, stores and maintains
personal information in accordance with its obligations under the federal Privacy Act 1988 (the
Privacy Act). Privacy considerations are discussed further below at 7.104 – 7.110.
7.11 If the AEC has reasonable grounds for believing a person does not live at his or her enrolled
address, and has not lived at that address for a month, the AEC is obliged to initiate an
objection process392 but makes efforts to contact the elector at either the postal address
previously nominated by the elector, the address at which the AEC believes the elector to be
living, or the place shown on the roll as the elector’s place of residence. The AEC writes to the
elector notifying him or her that there are grounds for believing he or she is no longer entitled
to be enrolled at the address for which he or she claims.393 Should the elector not respond or
re-enrol at his or her new address within 20 days, he or she may be removed from the roll, and
notice of this action must be confirmed in writing.394 From 1 July 2006 to 30 June 2008 over
500,000 electors were deleted from the roll through an objection process; most of these were
the result of the AEC receiving information that an elector was not residing at their enrolled
address, and after unsuccessful attempts to locate the elector at their new address.395
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A prisoner who is serving a sentence of imprisonment of three years or longer is not entitled to have
his or her name placed or retained on any federal electoral roll (under section 93(8) of the Electoral Act
as it applied prior to 2006, which now applies following the High Court of Australia decision in Roach v
Electoral Commissioner (2007) 233 CLR 162).
Electoral Act, op. cit., subsection 92(1).
AEC, submission no. 169.6 to JSCEM, Inquiry into the 2007 Federal Election, p.16.
Electoral Act, op. cit., subsections 114(2) and 114(4).
ibid., sections 114-116 apply. In practice, mail such as this is sent to electors in centralised and batched
mail-outs.
ibid., section 118.
AEC, Annual Report 2006-07, p. 33, Table 6, and AEC, Annual Report 2007-08, p. 33, Table 7. Both
reports are available at www.aec.gov.au/About_AEC/Publications.
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Close of rolls
7.12 The ‘close of rolls’ is the last day on which qualified persons might lodge an enrolment form to
enrol or update their enrolment, in order that they be entitled to vote in a particular election.
7.13 The date for the close of rolls is fixed in the Electoral Act, and is linked to the date of the issue
of the writ,396 which is the legal document issued by the Governor-General and state Governors
that requires the conduct of, and outlines the timeline of, the elections for members and
Senators.
7.14 For general elections from 1984 to 2004, the date for the close of rolls as provided for in the
Electoral Act was seven days after the issue of the writ. In 2006 the Electoral Act was amended
to provide for two close of rolls deadlines:397
• 8 p.m. on the day the writ is issued, for persons enrolling for the first time, or re-enrolling
after being removed from the roll; and
• 8 p.m. on the third working day398 after the writ was issued, for:
– electors who are currently enrolled but need to update their enrolment details;
– eligible persons who are not enrolled but who will turn 18 years old between the issue of
the writ and the end of polling day; and
– eligible persons who are not enrolled but who will be granted Australian citizenship
between the issue of the writ and polling day.
7.15 The 2006 close of roll amendments followed a recommendation by the JSCEM Inquiry into
the 2004 federal election. Reasons advocated for this change by members of the JSCEM
included that:399
• the large volume of enrolment transactions in the seven day close of roll period limited the
AEC’s ability to ‘conduct thorough and appropriate checks required to ensure [the electoral
roll is updated with] integrity’, presenting an opportunity for enrolment fraud, which could
potentially alter the result of an election; and
• a seven day close of rolls encourages electors to neglect their obligation to ensure their
enrolment details are maintained and up to date, leading to a less accurate roll, and
inefficient use of taxpayer resources in reminding these electors of their obligations.
7.16 Arguments against the changes articulated in a dissenting report by some members of the
JSCEM included that:400
• no evidence had been presented to any JSCEM inquiry to support the proposition that
enrolments during a seven day roll close period increased electoral fraud, or that enrolment
fraud ‘exists on any measurable scale or has ever influenced the outcome of any federal
election’; and
• the change would potentially disenfranchise several hundred thousand voters,
impacting particularly on the large number of voters who ordinarily enrol or update their
enrolment during the close of rolls period, homeless people and electors in remote and
regional Australia.
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Electoral Act, op. cit., subsection 155(1).
Electoral and Referendum Amendment (Electoral Integrity and Other Measures) Act 2006, Schedule 1,
section 52.
A public holiday in any one state or territory will result in the national deadline being extended
accordingly. For example, in 2007 the writs were issued on Wednesday 17 October and the second
close of rolls deadline was extended by one day (to Tuesday 23 October) as Flinders Island (Tasmania)
had a public holiday (Show Day) on Friday 19 October.
JSCEM, Inquiry into the Conduct of the 2004 Federal Election and Matters Related Thereto, op. cit.,
pp. 34-36.
ibid., pp. 359-363.
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State and territory enrolment arrangements
7.17 Each state and territory has a joint roll agreement with the Commonwealth, an important effect
of which is that electors only need to complete one form to enrol for federal, state and territory,
and local government elections. These are high level perpetual agreements between the
Governor-General of the Commonwealth and the relevant state Governor, Chief Minister (for
the ACT) or Administrator (for the NT). They govern the provision by the Commonwealth, on
a cost-recovery basis, of services to states and territories such as roll review activities, system
maintenance, and roll products and services. The ECA is a key forum for addressing strategic
issues relating to roll management.
7.18 The use of the roll for state, territory and local government elections highlights the need for
continuous update of the roll to ensure that it is as accurate and complete as possible at all
times. During 2008, for example, various elections conducted across Australia resulted in a total
of 82 roll closures.

CHALLENGES, OPPORTUNITIES AND OPTIONS FOR CHANGE
7.19 The primary purpose of an electoral roll is to enable eligible electors to exercise their franchise.
This objective will be frustrated if enrolment processes and systems become a barrier to the
exercise of the right to vote. Electoral processes and systems should facilitate a high level of
participation in the electoral system by all eligible members of the Australian community, but
some argue the existing enrolment processes are more efficient at removing qualified electors
from the electoral roll than at putting them on the roll.
7.20 Options for amending current enrolment systems can be examined from the perspective of
the key principle of universality, with the objective of ensuring a more complete electoral roll
and increasing participation rates in Australia’s electoral system. Particular options examined
below are:
• options for enrolment processes – in particular, introducing automatic or online processes for
enrolling or updating enrolment details;
• options for proof of identity requirements;
• options to amend the existing residence requirement for enrolment;
• options for special enrolment arrangements for particular electors;
• options for the close of rolls period; and
• harmonisation of enrolment requirements and processes.
7.21 Additional strategies to improve the electoral participation of Australians are canvassed in other
chapters (including options for formality rules in chapter 5, education in chapter 9, and voting
services in chapter 11).

Participation in Australia’s electoral system
7.22 As outlined in chapter 4, statistics indicate that not all eligible electors are enrolled to vote.
Figure 7.1 demonstrates that the number of enrolments on the electoral roll is not keeping up
with increases in the estimated eligible population since the 2001 election:
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Figure 7.1: Estimated eligible population401 and enrolled population, 1999–2009
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7.23 Figure 7.2 shows the estimated proportion of eligible electors who were enrolled to vote
between 1999 and 2009:
Figure 7.2: Estimated proportion of eligible electors enrolled, 1999–2009402
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The figures are provided by the AEC; further details on the methodology and assumptions used in
calculating the estimated eligible population, and caution that should be applied in their use, can
be found in AEC, submission no. 169.1 to JSCEM, Inquiry into the 2007 Federal Election, pp. 12-13.
Estimated eligible population for the period June 1999 – June 2004 was calculated based on 2001
Census data; estimated eligible population for the period from the 2004 election to June 2009 was
calculated based on 2006 Census data.
ibid.
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7.24 While figure 7.2 shows variations over a range of just 3% of the estimated eligible population,
it is notable that a decrease of just 1% in the proportion of eligible electors who are enrolled
would equate to an additional 150,000 Australians who are not enrolled to vote.403
7.25 In early 2007, the AEC implemented new enrolment promotion initiatives to address the real
drop in the number of people enrolled (observable in Figure 7.1) and consequential sharper
fall in the proportion of eligible electors enrolled (observable in Figure 7.2).404 New activities
included:
• a national advertising campaign;
• large-scale data matching to identify persons who were not enrolled or who were incorrectly
enrolled;
• a program of door-knocks and mail-outs to target those persons; and
• a national Enrol to Vote Week to encourage young people to enrol.
7.26 These complemented ongoing initiatives including enrolment-promotion mail-outs and
fieldwork, and AEC attendance at schools, public events and citizenship ceremonies. These
targeted activities increased enrolments to ensure that 92.3% of eligible electors were enrolled
to vote for the 2007 election; however, the AEC has estimated that the activities cost around
$30 million, around $24 million of which was spent on advertising.405
7.27 Figure 7.2 demonstrates that since the 2007 election, the enrolment rate has fallen. As at
June 2009, the AEC estimated that 1.2 million eligible persons were not on the electoral roll.
To better facilitate increased participation in Australia’s democracy, it would be desirable for a
greater number of eligible electors to be enrolled to vote. The AEC has noted that:
‘... despite considerable effort, the AEC is making little inroad, except close to an
election, in reducing the numbers of those who are eligible but not enrolled or those
who are enrolled but have not changed address.’406
7.28 To achieve a participation rate of 95%407 of eligible electors being enrolled to vote, the AEC
has calculated that a further 700,000 new enrolments would be required before the middle of
2010, based on population projections. To maintain the 92.3% participation rate achieved for
the 2007 election, an additional 300,000 enrolments would be required in the same period. It
should be noted that these figures are the ‘net’ increases in enrolments that would be required,
after removals from the roll due to deaths and objections.
7.29 Electoral enrolment arrangements have remained relatively unchanged since the early
20th century, when a paper-based system represented the only feasible way of maintaining
a relatively up-to-date list of the adult population. However, it might be argued that the
current paper-based enrolment requirements now represent a barrier to participation in the
electoral system by eligible electors. The franchise is quite separate to enrolment, yet many
are effectively disenfranchised by enrolment provisions and processes geared towards a
positive act of electronic roll checking, a positive act of communication between the AEC
and the elector or potential enrolee, and a positive act of response by the elector or enrolee;
403
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As at 30 June 2009, the estimated eligible population is 15,125,497, 1% of which is 151, 255.
The fall in the proportion of eligible electors to enrol is relatively sharper than the fall in number of
people enrolled because the number of people eligible to enrol (see upper line of Figure 7.1) was
estimated to have grown during this period.
Over $6 million was spent on enrolment fieldwork activities, approximately $14.9 million was spent
on pre-election phase enrolment advertising, and approximately $9.5 million was spent on public
awareness and advertising activities after the announcement of the election.
Committee Hansard, JSCEM, Inquiry into the 2007 Federal Election, Canberra, 11 May 2009, p. 4 (E
Killesteyn, Australian Electoral Commissioner).
The AEC enrolment target is to have 95% of people who are eligible to vote on the electoral roll.
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all in support of claiming a franchise to which the elector or enrolee is in fact entitled. It has
been noted that:
‘Australians increasingly expect as the norm, convenient, 24 hour access to business
and government services. The requirement to fill in a paper application form to update
enrolment is seen by many to be outdated compared with the electronic channels they
use to interact with businesses and many other government agencies’.408
7.30 Some have argued that this has a particular impact on youth, ‘many [of whom] believe that
when they turn 18 they go on the roll automatically’.409
7.31 As a result of changing community expectations, the current paper-based systems may not
be generating sufficient response from eligible electors to achieve higher participation rates.
For example, in 2007-08, the AEC wrote to over 3 million people whom it had identified
as needing to enrol or update their enrolment details; it received only 703,818 completed
application forms back. There is evidence that a growing number of electors prefer to manage
their enrolment online with the AEC. For example, a growing number of enrolment applications
are obtained from the AEC website, or are scanned and then emailed, rather than posted, to
the AEC.
7.32 Another criticism of the current arrangements is that their relative complexity may disadvantage
certain people who are otherwise entitled to vote. There are indications that particular groups
in the community are less likely to enrol and maintain their enrolment than others, including
those aged 18-34, those overseas, those who move, Indigenous Australians, those from
non-English speaking backgrounds with low levels of English language proficiency and those
experiencing homelessness.
7.33 Options could be considered to improve enrolment systems, to make it easier for eligible
persons to be added to the electoral roll, and to make it easier for the roll to be updated when
a person changes address, without compromising the integrity of the roll.

Options for enrolment processes
7.34 To increase participation rates and make it easier for those entitled to enrol and update their
enrolment details, two broad categories of alternatives have been proposed:
• automatic enrolment processes, in which an eligible elector would be added to the electoral
roll,410 or an elector’s enrolment details could be updated, based on data obtained from
other sources;411 and
• online enrolment processes, which would enable eligible electors to complete an enrolment
form or update their enrolment details on the internet.412
408
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Committee Hansard, JSCEM, Inquiry into the 2007 Federal Election, Canberra, 17 March 2009, p. 4 (P
Dacey, Acting Australian Electoral Commissioner).
P Brent, ‘Time to introduce automatic enrolment in Australia’, Democratic Audit of Australia, Discussion
Paper 3/08, 2008, p. 4.
Prominent advocates of automatic enrolment include the 2008 Australia 2020 Youth Summit,
the Australia 2020 Summit, the United Nations Youth Association Australia, the NSW Electoral
Commission and the Democratic Audit of Australia. The idea of a more flexible and automatic
enrolment system was also an issue which emerged from the youTHINK Australian Youth Forum held
on 20 February 2009. In addition, the Victorian Electoral Matters Committee recently recommended
that the Victorian Government examine the introduction of automatic enrolment: Electoral Matters
Committee, Victorian Parliament, Inquiry into Voter Participation and Informal Voting, 2009, p. 58.
As recommended by JSCEM, Report into the conduct of the 2007 federal election and matters related
thereto, op. cit., p. 114.
For example, online enrolment was advocated in Democratic Audit of Australia, submission no. 45 to
JSCEM, Inquiry into the Conduct of the 2007 Federal Election, op. cit., p. 2. A model for online update
has been proposed by JSCEM in its Report into the conduct of the 2007 federal election and matters
related thereto, op. cit., p. 113.
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7.35 Within each of these categories, two options can be considered:
• amendments to the initial enrolment process, when an elector is first added to the electoral
roll; and
• amendments to the update process, by which an elector’s address or other particulars on the
roll are amended.
7.36 Different options for automatic enrolment, automatic update, online enrolment, and online
update could be implemented as stand-alone reforms or in various combinations. For example,
online enrolment and automatic update could be implemented together.
7.37 In addition to the primary benefits that may flow from the implementation of automatic
or online enrolment and/or enrolment update options (such as ease for voters and overall
efficiency), another possible benefit is the likely reduction in the amount of paper used in
enrolment activities, which could reduce the environmental impact of electoral processes.

Automatic enrolment processes
Automatic enrolment
7.38 Automatic enrolment is usually described as a process whereby an elector’s details are entered
onto the roll without the elector initiating the transaction. Typically, this information would be
received from other government agencies or trusted sources and provide enough information
concerning the elector’s entitlement to allow him or her to be enrolled. Existing paper-based
enrolment services could be maintained for those electors who do not access services through
designated trusted agencies, those whose entitlement or identity cannot be sufficiently
established through these agencies, or those who nominate that they do not wish to maintain
their enrolment in this way.
7.39 The New South Wales Government is presently examining a mechanism for automatic
enrolment as part of its Smart Roll project.413 The Smart Roll project involves both automatic
enrolment and automatic update of elector information based on data provided by trusted
agencies. The NSW Electoral Commission has stated that the proposed smart roll enrolment
system would implement automatic enrolment in two ways:414
• NSW Board of Studies data would be used to enrol 17-18 year old secondary education
students; and
• other trusted agency data would be used to identify individuals who appear to be eligible to
enrol, before they are ultimately enrolled without needing to apply.
7.40 A variant of this system is used in Canada, where once a person provides consent, Elections
Canada can use information provided to government agencies such as the Canada Revenue
Agency, to compile its register (or roll) of electors.415

413

414
415

The NSW Smart Roll project is outlined in: NSW State Electoral Office, SEO Submission to the Joint
Standing Committee on Electoral Matters, 20 July 2006, pp. 7-9, available at www.parliament.nsw.
gov.au/prod/parlment/committee.nsf/V3ListSubmissions?open&ParentUNID=38A63428B8DE1036CA
257179000AEA19; NSW Electoral Commission, Answers to Questions on Notice, 14 April 2008, p. 2,
available at www.parliament.nsw.gov.au/prod/PARLMENT/committee.nsf/0/E56339F1B9F18EAFCA257
450007FE9E7; and Parliament of NSW Joint Standing Committee on Electoral Matters, Administration
of the 2007 NSW election and related matters, Parliament of New South Wales, Report No. 1/54, May
2008, pp. 10 and 11, available at www.parliament.nsw.gov.au/prod/PARLMENT/committee.nsf/0/69f5
de35bba41db6ca2574500023ffc9/$FILE/1-54%20Administration%20of%20the%202007%20NSW%20
election%20&%20related%20matters.pdf.
NSW Electoral Commission, Answers to Questions on Notice, 14 April 2008, ibid., p. 2.
See Elections Canada, ‘Description of the National Register of Electors’, available at www.elections.ca/
content.asp?section=ins&document=national&dir=nre&lang=e&textonly=false.
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7.41 Implementation of automatic enrolment would require consideration of matters including:
• its impact on particular groups of electors who do not interact with trusted agencies;
• maintenance of existing enrolment quality assurance processes; and
• a public information and education campaign.
7.42 To protect the integrity of the electoral roll,416 measures may need to be put into place to verify
the information received from other government sources. The information received by many
government agencies is based on an address for contact rather than a place of residence.
Given the importance of ascertaining an accurate place of residence for determining the
electoral division in which a person is entitled to vote, there may be a risk that an incorrect
residential address may be provided to the AEC; processes would need to be implemented
to address this risk. The information provided to the AEC would also need to be sufficiently
comprehensive to enable the AEC to ascertain a person’s entitlement to be added to the
electoral roll; for example, it would need to distinguish between citizens and non-citizens, and
provide accurate date of birth information.
7.43 The importance of identity to the integrity of the electoral roll would also require that data used
for the purposes of establishing identity was obtained from agencies with sufficiently rigorous
processes for establishing, verifying and maintaining proof of identity. For example, the AEC
has noted that to receive benefits and services from Centrelink, clients are required to provide
documents which establish a client’s identity and establish how it is used, and a physical
signature.417 Motor authorities often require documents to support a person’s claim of identity
and a photograph and/or signature.418 Processes to obtain signatures for the AEC’s records
could be established if necessary.
7.44 One possible way in which automatic enrolment could work might be:
• monthly data transfers would be received by the AEC from federal and state/territory
authorities;
• the AEC would apply business rules to data sources, to identify and verify the eligibility,
identity and address details of potential electors;
• eligible electors would be enrolled and sent a confirmation letter, email or other form of
communication;
• any returned mail would require the same follow-up action that is applied to returned mail
from new enrolees under the existing and continuing paper-based enrolment system; and
• quality management and quality assurances processes, with associated reporting
requirements, would be developed, including (for example) periodic sample quality
assurance audits of the electoral roll, in conjunction with existing roll review undertaken by
mail and fieldwork.
7.45 Participating agencies could provide their clients with an ‘opt-in’ or ‘opt-out’ model for sharing
particular information with the AEC. Given that individuals may choose to provide different
contact information to different government agencies for different purposes, an ‘opt-in’ model
would be better privacy practice and therefore may be preferable. However, it would be
possible, as voting and enrolment are compulsory, for any system of automatic enrolment to be
compulsory, with no ability for eligible electors to ‘opt-out’. The appropriateness of information
collected by an agency for one purpose being shared with the AEC, for a different purpose,
would also need to be considered in developing any scheme for automatic enrolment.
Any system of automatic enrolment may require legislative amendments to govern the use
416
417
418

Integrity of the electoral roll is discussed further at paragraph 7.65.
AEC, submission no. 169.17 to JSCEM, Inquiry into the 2007 Federal Election, pp. 3-4.
For example, see www.rta.nsw.gov.au/licensing/proofidentity/index.html.
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and disclosure of personal information across agencies, and to address the privacy issues
arising from sharing this information. An automatic enrolment system could also have
ramifications for the basis of proceedings under the Electoral Act for offences such as false
enrolment or failure to vote, as no signature would be involved, and the degree of elector
consent could vary.
7.46 Costs involved in the adoption of such a system could be expected to be associated with
the design of the process, programming changes to the AEC enrolment system, and a trial.
Some ongoing activities analogous with those required for automatic enrolment are part of
existing AEC enrolment stimulation and mail review processes, such as data matching and
accessing agency data, and might be expected not to involve significant additional expense.
Implementation of such a system could result in a decreased need for other activities such
as mail review, and reduce the manual entry of first time enrolment forms, which numbered
294,156 in 2007-08.419 The workload driven by increased enrolments in the lead-up to federal
elections might also be spread more evenly across the electoral cycle. Higher ongoing costs
could be expected, should an increased level of identity data (such as signatures) be required
to be obtained from trusted agencies and stored by the AEC.
Automatic update
7.47 In addition, or as an alternative, to automatic enrolment, a system of automatically updating an
elector’s address could be introduced. The NSW Smart Roll project is also examining a system
for automatic update of the NSW electoral roll.420
7.48 The AEC already receives information from a range of government agencies, which it utilises
to contact electors who it believes have changed address and notify them, in accordance with
the present legislative requirements, that they must complete an enrolment form to remain on
the electoral roll. As a consequence, it has been argued that ‘the AEC is getting much better
at taking people off the roll, but not at putting them on’.421 The AEC has noted that under the
existing processes, ‘some electors find it confusing that although the AEC clearly already knows
their new addresses, they are not enrolled correctly and need to fill out, sign and return the
enrolment form’.422 Market research conducted by the AEC indicates that many electors are
of the belief that when they notify ‘government’ of their change of address (for example, by
changing the address of their driver’s licence or notifying Medicare or Centrelink, and advising
by ticking a box that this information may be shared across government agencies), their
enrolment is being automatically updated.423
7.49 Automatic update could be introduced in conjunction with automatic enrolment, or separately.
If existing hard copy requirements for initial enrolment were maintained, it might be argued
that automatic update could pose fewer risks to the integrity of the roll than automatic
enrolment, as an elector’s signature would still be obtained at the initial point of enrolment, and
a consistent system of proof of identity checking would apply to all persons enrolling to vote for
the first time.
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AEC, Annual Report 2007-08, op. cit., p. 33.
See NSW Electoral Commission, Answers to Questions on Notice, 14 April 2008, op. cit., pp. 1-2.
P Brent, ‘Time to introduce automatic enrolment in Australia’, op. cit., p. 3.
See AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, p. 76.
Future planned enhancements to australia.gov.au include an optional citizen account, single sign
on and change of address notification capability. In addition, the Australian Government Online Service
Point Program is currently trialling the development and use of smart forms online via australia.gov.au,
and one of those now being piloted is an enrolment form for the AEC. However, the current legislative
requirement for a signature means that once submitted via the internet, electors must print and sign
the form and then post it to the AEC.
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7.50 Implementation considerations would be similar to those for automatic enrolment and might
include:424
• development of business rules for data matching that are of a sufficiently high standard to
ensure a high degree of confidence in the system;
• retaining the existing quality assurance process and roll review program;
• legislative amendments to govern the use and disclosure of personal information across
agencies; and
• a public information and education campaign to encourage participation.
7.51 The initial cost of establishing an automatic update system could be expected to be less than
that involved in automatic enrolment, as although a similar process of design, programming
and trial would be required, the changes to existing processes would be less marked. In
2007-08 AEC staff processed 1,699,908 enrolment forms involving re-enrolments, intrastate
and interstate movements, and intra-division amendments or movements, suggesting that
savings in other activities such as mail review and manual entry of enrolment forms could also
be expected.425

Online enrolment processes
Online enrolment
7.52 Online enrolment utilises technology but retains the onus on electors to enrol, by allowing
eligible persons with particular identification such as a driver’s licence to enrol to vote via the
AEC website.426 A number of the issues noted for automatic enrolment may apply to the option
of online enrolment, including ensuring appropriate protections for the integrity of the roll.
Existing paper-based processes could be retained for persons who may not have access to the
internet, who would prefer to complete a paper form, or for those who do not have relevant
identification such as a driver’s licence.
7.53 In the U.S. state of Washington, a system of online voter registration (enrolment) is used
which is available to all citizens who have a state driver’s licence or state identification card.427
Applicants enter their details as they appear exactly on the form of identification being used
to verify their identity and then enter the same information that would ordinarily be provided
on a paper registration form to establish their entitlement to register and their personal details.
Those registering online must agree that the signature contained on either their driver’s licence
or state ID card will be stored as their signature on their voter registration record.
7.54 In launching the online voter registration model Washington Secretary of State, Sam Reed said
that the registration process was secure: ‘because it is only available to those who have a state
driver’s license or a state identification card, applicants will have personally stood before a state
employee, presented proper documentation, and had their pictures taken’.428 In the U.S. state
of Arizona, where online voter registration has been offered since 2003, over 60% of all voter
registrations in the 2008 financial year were completed online.429
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AEC, submission no. 169.1 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., pp. 146-162.
AEC, Annual Report 2007-08, op. cit., p. 33.
Online enrolment is currently used in at least three US states – Kansas, Arizona and Washington, and in
the Canadian province of British Columbia.
Further details are available from www.secstate.wa.gov/elections/.
‘Washington launches online voter registration’, Secretary of State Press release, 9 January 2009,
available at www.secstate.wa.gov/office/osos_news.aspx?i=e5wY5NStuBwRfwl3KIeygA%3d%3d.
Department of State – Arizona Secretary of State, FY ’08 Annual Report, Phoenix, 2008, p. 28, available
at www.azsos.gov/public_services/annual_report/2008/.
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7.55 Online enrolment would require a number of implementation issues to be considered, which
may include:
• development of a web-based environment that enables verification of data entered by
electors against relevant data sources;
• supporting business processes and a service delivery model that:
– involves timely provision of identity data from trusted agencies to the AEC; and
– evolves toward ‘real time’ advice on the outcome of an online application to enrol;
• maintenance of existing enrolment quality assurance processes; and
• a public information and education campaign.
7.56 The establishment of an appropriately secure website would incur costs, although such a
website may not involve significant security investment outside of standard encryption and data
handling techniques. Costs would also be incurred in the ongoing management and system
support of this service by the AEC and any contracted service providers. However, efficiencies
may be realised in the reduced requirement for the manual entry of enrolment forms.
Online update
7.57 Online address update would be an elector-driven model of maintaining enrolment, in which
an elector could update their own enrolment details, via a secure website, after providing
sufficient identifying information. The current requirements for initial enrolment could be
maintained, or alternatively, online update and online enrolment could be introduced together.
Again, a number of the issues noted above for automatic update could arise, including
maintaining appropriate systems for the integrity of the roll.
7.58 In a recent submission to the JSCEM, the AEC noted that online update could maintain roll
integrity by:430
• verifying submitted enrolment data against existing roll information and proof of identity
data;
• updating of the elector record by an AEC officer upon validation of the submitted enrolment
data; and
• using ‘sample based quality assurance and sample audit fieldwork to identify any systemic
integrity issues’.
7.59 The online voter registration systems of the states of Washington and Arizona (outlined above)
also enable online update of voter registration details. In these states, online update involves
similar process and identity verification requirements to online enrolment. For example, in
the state of Washington, registered voters who are changing their address but remaining in
the same county in which they are registered can update their address details online without
following the full registration process; voters moving to a new address in a different county
must use the online voter registration portal to change their voter registration details.431
7.60 Online update would require a number of implementation issues to be considered, including
those outlined in paragraph 7.55. The establishment of an appropriately secure website would
require funding, although such a website may not involve significant security investment
outside of standard encryption and data handling techniques. Ongoing management and
system support provided by the AEC and any contracted service providers would also require
funding. Efficiencies and cost savings would be analogous to those outlined in paragraph 7.51,
and could particularly flow from the reduced need for manual entry of enrolment forms.
430
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AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, op cit., pp. 6-7.
www.secstate.wa.gov/Elections/online_reg_faq.aspx
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7.61 Allowing for electronic, elector-initiated update of enrolment details would represent a major
advance in modernising current enrolment processes. It could also accord with the changing
expectations of society that government and business will ‘make their products and services
easy to access, preferably 24/7, and conveniently from their own home’.432 Statistics provided
by the AEC suggest there may be an existing audience for this approach:
• for the eight-week period between the announcement of the 2007 federal election and two
weeks after polling day the AEC’s online verification of enrolment facility was used 2.6 million
times; 433
• from 1 January 2007 to 23 October 2007 (the close of rolls for the 2007 federal election),
344,766 enrolment forms were sourced from the internet;434 and
• over 79,000 enrolment forms sourced from the internet were received in the period between
the announcement of the election (14 October 2007) and the close of rolls (23 October
2007) – this represented 33.49% of all enrolment forms received during this period.
7.62 Other elector-driven update models could utilise the telephone, which would again require
enrolled electors to provide identifying information before being enabled to update their
details. Future technological changes may allow for update of enrolment details by SMS
or email.

Levels of prescription in enrolment legislation
7.63 As outlined in chapter 3, the Electoral Act is highly prescriptive, and some of its provisions are
outdated. On enrolment processes, the Electoral Act contains a high degree of procedural
detail, which means that the mechanisms for enrolment are not readily capable of being
modified to reflect new realities or opportunities. For example, as noted in chapter 3, the
enrolment provisions largely reflect past practice in which hard copies of electoral rolls were
amended by hand. To permit the current practice of updating an elector’s computerised
enrolment record, section 111 allows a DRO, ‘where required or permitted under this Act or
the regulations to record particulars (including make an annotation) in a written form on a Roll...
[to] do so by recording or storing those particulars...on a mechanical, electrical or other device
approved by the Commission’.
7.64 There may be scope for the enrolment provisions of the act to be rewritten so that important
principles for enrolment are captured (for example, universal suffrage and roll integrity), but
greater discretion is left to the AEC to determine the processes by which enrolment should be
undertaken. This could enable technological opportunities to be harnessed without the need
for legislative change. Principles-based approaches to electoral law have been taken in Victoria
and Tasmania, as noted in chapter 3.

Roll integrity
7.65 Any change to current systems will need to ensure that the integrity of the roll is protected.
As the AEC’s General Enrolment Manual states, ‘an electoral roll with integrity serves to
maintain the confidence of Australia’s citizens in the electoral system and also ensures that
the AEC can manage elections effectively’. The AEC’s definition of roll integrity consists of the
following elements:
• Entitlement – the individual meets all legislative qualifications for enrolment on the
electoral roll, and information provided by the individual is tested to detect and prevent
enrolment fraud;
• Accuracy – the individual is enrolled for the address at which they are entitled;
432
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Committee Hansard, JSCEM, Inquiry into the 2007 Federal Election, Canberra, 17 March 2009, p.4 (P
Dacey, Acting Australian Electoral Commissioner).
AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., p. 25.
ibid., p. 10.
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• Completeness – all individuals who are entitled to enrolment are enrolled;
• Processing Correctness – information provided by individuals and organisations is entered
correctly and completely on the roll, and addresses are correctly and completely described,
classified and aligned; and
• Security – the electoral roll is protected from unauthorised access and tampering.
7.66 The integrity of the roll can be protected by incorporating mechanisms into new systems to
ensure that:
• enrolment fraud is detected and prevented;
• enrolment information is accurate, to ensure that an individual is enrolled for the address at
which they are entitled; and
• there are security measures in place to protect the roll from unauthorised access and
tampering.

Proof of identity requirements
7.67 Options for ‘proof of identity’ (POI)435 requirements might be considered in the context of
the extent to which they enable universality and integrity. That is, it might be argued that POI
provisions should not put people on the roll who are not qualified to enrol, but neither should
they prevent people from enrolling who are qualified to enrol. In considering the current
situation and the options for automatic and online enrolment discussed above, various options
for POI can be examined.
7.68 The AEC advises that under the existing arrangements more than 90% of electors provide a
driver’s licence number on their enrolment form as proof of their identity (‘tier 1’); approximately
8% show an approved document to an authorised person (‘tier 2’); and approximately 2% have
their enrolment form countersigned by two electors who are enrolled, who have known the
person for at least one month (‘tier 3’).
7.69 The existing three-tiered POI system replaced a process whereby a person could enrol, or
update his or her enrolment details, by lodging an approved form which had been signed
by the person and witnessed by a person eligible to be on the electoral roll. The current
arrangements were introduced following a JSCEM report into the 2004 federal election, which
argued that requiring electors to provide documentary evidence of their identity when they
enrol or update their enrolment details would, among other things:436
• prevent the possibility that electoral roll fraud may occur, and increase the integrity and
accuracy of the roll; and
• align with other everyday undertakings such as purchasing and enabling a pre-paid mobile
telephone, or joining a video library.
7.70 Concerns articulated against the introduction of the changes included that:437
• the changes in enrolment and re-enrolment procedures were not in response to evidencebased claims of significant enrolment or electoral fraud; and
• those least able to comply with the documentary evidence requirements would be seniors,
people with poor English proficiency, Indigenous Australians and young voters.
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POI is technically referred to in the Electoral and Referendum Regulations 1940 as ‘evidence of
identity’ (see regulations 11A, 12, 39B).
JSCEM, Inquiry into the Conduct of the 2004 Federal Election and Matters Related Thereto op. cit.,
pp. 22-27.
ibid., pp. 358-359.
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7.71 Where tier 1 is used, it has removed the requirement to have the enrolment form witnessed,
which has simplified the enrolment process for those who have a driver’s licence number.
However, it has been commented that tiers 2 and 3 of the identity provisions:
• discriminate against people who do not possess a driver’s licence, requiring them to submit
to a more complex process to enrol or to update their enrolment; and
• possibly impact disproportionately on electors who are poor, or live in remote or
Indigenous communities.438
7.72 Options to amend the current POI requirements might include the following.
• The tier 1 provisions could be expanded to allow for other identity documents to be used as
an alternative to a driver’s licence, without compromising the integrity of the roll. Documents
which are broadly available, and may meet appropriate identity integrity requirements, could
include Australian passports439 (regardless of whether a person is resident in Australia or
overseas), Medicare cards or proof of age cards.
• Tiers 2 and 3 could be simplified into a single tier which requires only that the form be
witnessed by another person on the electoral roll,440 which would effectively be a return
(for those who do not have a driver’s licence) to the scheme which applied prior to the
introduction of the current POI regime.
• ‘Once only’ POI could be considered, which would require that proof of identity be
substantiated when a person initially enrols to vote, but would not apply the same POI
requirements when a person updates their enrolment details.441 This would still meet
the primary aim of the POI system, which is to verify through data external to the AEC
that electors exist. It could also align enrolment processes with the practices of other
organisations which require POI, such as banks. Once only POI could be beneficial if a
system of automatic update or online update of enrolment details were adopted.
• The current provisions could be repealed, reverting to the previous process in which no
documentary evidence of identity would be required to enrol or re-enrol.

Residence requirements
7.73 The Electoral Act currently provides that a person must have lived at his or her address for
one month before being eligible to enrol for that address.442 While a minimum voting age
and citizenship are the primary qualifications for enrolling and voting in most countries,
period of residence is also used in around one-third of countries as a qualification to enrol
and vote.443 Requiring a period of residence may be argued to provide a degree of certainty
that only people living within the relevant electoral division will enrol and ultimately influence
the outcome of an election. Information on electors’ residency is also linked to the drawing of
electoral boundaries, providing some certainty about the equality of representation within a
state or territory.
7.74 Findings from the Youth Electoral Study (YES) revealed that mobility among some young
people impacted upon their ability to remain enrolled. Though it is not clear whether period of
residence requirements link directly to the ability of youth to remain enrolled, relevant findings
from the YES research to period of residence considerations include:444
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AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., p. 17.
As recommended by JSCEM, Report into the 2007 federal election and matters related thereto, op.
cit., p. 91.
As recommended by JSCEM, ibid.
As recommended by JSCEM, ibid., p. 91 and p. 93.
Electoral Act, op. cit., subsections 99(1) and (2).
ACE Project, Voter Registration, available at aceproject.org/epic-en/CDMap?question=VR02.
K Edwards, Young People and Democratic Rights, Discrimination and Disadvantage, Refereed paper
presented to the Australasian Political Studies Association conference, University of Newcastle, 25-27
September 2006, p. 12.
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• for many young people, transience of accommodation was common;
• few had held long-term rental accommodation; and
• changes of address were frequent, as was limited time in each residence.
7.75 It may also be argued that residence requirements in the Electoral Act may not account for
the complex reality of homelessness. It has been argued that the right to enrol and vote
is especially important for those suffering homelessness as it helps to connect them with
mainstream society and allows them to have their voice and concerns heard through their
choice of political representation.445 Currently, electors experiencing homelessness can enrol to
vote as itinerant electors under section 96 of the Electoral Act.446 Electors enrolled under this
category are not entitled to remain enrolled as an itinerant elector if they reside in a subdivision
for a period of 1 month or longer.447 Some have argued that this provision prevents a large
proportion of homeless people from enrolling as itinerant electors ‘as it is very common for
people experiencing homelessness to live in temporary accommodation for up to six months
(or more)’.448
7.76 Enhancing the participation of those particularly affected by residence requirements may
require consideration of other aspects of the enrolment process such as proof of identity
requirements and close of rolls arrangements (discussed separately in this chapter), or matters
discussed in other chapters in this paper. However, options specific to reforming residence
requirements for enrolment could include:
• shortening the period of residence requirement for enrolment to enable those experiencing
housing instability to enrol more easily;
• including a definition of ‘homelessness’ in the Electoral Act, to facilitate enrolment or
continued enrolment of homeless persons;449 or
• enabling itinerant electors to reside in a ‘real place of living’ for at least six months, before
they are no longer entitled to enrol as an itinerant elector.450

Special enrolment arrangements
7.77 As highlighted in paragraph 7.9, special enrolment arrangements apply to some electors.
Three categories of special enrolment for which reforms might be considered are:
• silent electors;
• electors experiencing homelessness; and
• youth.
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Homelessness Australia, submission no. 34 to JSCEM, Inquiry into the 2007 Federal Election, p. 2.
For further information, see www.aec.gov.au/Enrolling_to_vote/Special_Category/people_
experiencing_homelessness.htm.
Electoral Act, op. cit., section 96(8).
PILCH Homeless Persons’ Legal Clinic, the Human Rights Law Resource Centre and the Victorian
Association for the Care and Resettlement of Offenders, Voting as a human right: enfranchising people
experiencing homelessness and imprisonment, Submission to the Parliament of Victoria Electoral
Matters Committee into Voter Participation and Informal Voting, July 2008, p. 15, available at
www.parliament.vic.gov.au/emc/Inquiry%20into%20Voter%20Participation/HPLC,%20HRLRC,%20
VACRO.pdf.
JSCEM, Report into the conduct of the 2007 federal election and matters related thereto, op. cit.,
p. 171. JSCEM recommended that the definition be modelled on that in the Victorian Electoral Act
2002 and include persons living in crisis accommodation, transitional accommodation, or any other
accommodation provided under the Commonwealth’s Supported Accommodation Assistance Act
1994. See also PILCH Homeless Persons’ Legal Clinic, the Human Rights Law Resource Centre and the
Victorian Association for the Care and Resettlement of Offenders, ibid., p. 15.
ibid.
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Silent electors
7.78 Electors who, owing to fear for the personal safety of themselves or their family do not wish
their address to appear on the publicly available roll, may enrol as silent electors. Existing
arrangements enable public searches against an elector’s enrolled name to reveal the division
of a silent elector, but not their address. Similarly, certified lists produced for polling, and roll
information provided to members and Senators, displays a silent elector’s name and division,
but not his or her address.
7.79 A question for consideration may be whether this provision sufficiently protects those whose
safety is under threat.451 One option may be to allow silent electors to suppress their name on
particular roll products. Factors relevant to consideration of this issue might include:
• the extent to which being able to match the name of a silent elector to an electoral division
could impair the intended benefit of enrolment as a silent elector; and
• the extent to which the transparency and integrity of the roll might be affected by allowing
silent electors to suppress their name.

Homeless electors
7.80 As outlined above, special enrolment arrangements also enable homeless electors to enrol as
itinerant electors. However, unlike ordinary electors, an itinerant elector will be removed from
the electoral roll if he or she does not vote, or apply for a postal vote, at a general election.452
7.81 It has been argued that this provision is a barrier to the participation of homeless electors in the
electoral process.453 Alternatives to existing arrangements that might be considered could be:
• to remove this provision; or
• to amend it in such a way as to recognise the complex personal and social circumstances of
those experiencing homelessness.454

Youth
7.82 As noted above, special arrangements enable 17 year olds to ‘provisionally’ enrol so that once
they turn 18, they are able to vote. In its report on the conduct of the 2007 federal election,
JSCEM made the following recommendations aimed at increasing youth enrolment.
• Lowering the minimum age for provisional enrolment from 17 to 16 years. JSCEM noted
that the rate of 16 year olds in full time study is greater than the rate of 17 and 18 year olds,
and argued that lowering the provisional enrolment age could enable potential electors
to be identified and encouraged to enrol at an earlier stage, which could assist the AEC to
‘engage with them at the optimum age to encourage continued involvement in the electoral
process’.455
• The introduction of a national ‘Schools Bounty Scheme’ under which ‘government and
non-government schools, universities and technical colleges and the like would receive
a specified amount for valid enrolment forms collected and forwarded to the [AEC]’.456
JSCEM noted that such a scheme has operated for a number of years in some jurisdictions,
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This issue is discussed, for example, in the covering letter to AEC, submission no. 169.1 to JSCEM,
Inquiry into the 2007 Federal Election, op. cit.
Electoral Act, op. cit., subsection 96(9).
PILCH Homeless Persons’ Legal Clinic, the Human Rights Law Resource Centre and the Victorian
Association for the Care and Resettlement of Offenders, op. cit.
ibid., p. 15
JSCEM, Report into the conduct of the 2007 federal election and matters related thereto, op. cit., p.
118.
ibid., p. 140.
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including South Australia.457 However, in a dissenting report, some members of JSCEM
rejected this recommendation, arguing that ‘introducing a financial inducement to
encourage enrolment, however far removed from the individual, represents a corruption of
our democratic process’.458

Options for close of roll period
7.83 The main reason for having a ‘roll close’ is to provide sufficient time prior to polling day for the
enrolment database to be updated, for data to be extracted, and for the millions of pages of
certified lists of voters to be printed and distributed to more than 7,700 polling places.
7.84 Given that federal election dates are not fixed, and that there is potentially a wide period of
time within which an election can be called, the deadline for enrolling to vote for a particular
election is uncertain until an election is called, by which time (under the current arrangements)
the deadline has almost passed. In 2007, 100,370 people missed the close of rolls deadline for
enrolling or changing their enrolment details (by providing an enrolment form between close
of rolls and polling day, too late for the election). The number of voters so disenfranchised was
greater than the average total enrolment in an electoral division.
7.85 Noting that the current arrangements served to disenfranchise electors at the 2007 federal
election and that the committee had ‘received no evidence that fraudulent activity was reduced
as a result of the [2006] amendments to the close of rolls’, a majority of JSCEM members
recently recommended that the 2006 amendments be repealed, and that the close of rolls
arrangements revert back to those that existed prior to 2006 (that is, the date fixed for the close
of rolls should be 7 days after the issue of the writ).459
7.86 Additional options for modifying the roll close period, to give electors more time to enrol or
change their enrolment details before polling day, could include:
• setting the roll close date later in the election period; or
• permitting enrolment on polling day.

Later roll close date
7.87 Setting the roll close date later in the election period would give electors a longer period of
time to update their particulars, which would be likely to result in a more complete electoral roll
on polling day, and more people thereby permitted to vote. For example, a close of rolls date
of one week before polling day, or even one day before polling day, could be considered.
7.88 Over 90% of enrolment forms can be processed relatively speedily by the AEC, by linking
the enrolment to a driver’s licence record. However, under the present system the close of
roll date would be constrained by the minimum time needed to update the database, and to
print and distribute hardcopy certified lists to polling places. For example, printing contractors
producing the certified lists for the 2007 federal election had 12 calendar days from receipt of
the data to print the certified lists and deliver them to relevant state and territory offices. This
enabled certified lists to be ready two weeks prior to polling day and therefore available for
pre-polling.
7.89 Though this 12 day period is designed around existing roll close timelines and pre-poll
arrangements, possible ways of reducing the impact of a later roll close on this constraint
could include:
457
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ibid.
ibid., p. 329.
JSCEM, Report on the conduct of the 2007 federal election and matters related thereto, p. 51. This
recommendation was the subject of a dissenting report from Coalition members of the JSCEM: see pp.
325-326.
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• introducing automatic or online enrolment processes which could reduce the time needed
to update the database;
• replacing the current system, in which hard copies of rolls are delivered to polling places,
with a system whereby rolls are electronic files accessible by polling officials using laptops or
personal data assistants, as used at the 2008 ACT Legislative Assembly election;460 or
• ensuring that polling places had online access to the central enrolment database, which
would reduce the need to distribute a copy of the roll to each polling place.
7.90 The latter two options could reduce paper use for elections, but would require appropriate
systems to maintain the integrity of the roll. Options for greater use of technology at polling
places are discussed in more detail in chapter 11.
7.91 Should current paper-based arrangements continue in the context of a later roll close, a
supplementary roll could be utilised. A supplementary roll would contain the names of electors
who enrolled between the last possible date for printing the certified list and the close of rolls.
Electors who enrolled between the date the certified lists were printed and the close of rolls
would not appear on the certified list at each polling place, but could cast a declaration vote,
which would enable their entitlement to vote to be checked against the supplementary roll
before their vote was accepted into the count. Use of a supplementary roll would be likely to
result in an increase in the number of declaration votes being cast, which in turn may impact on
the timeliness of the counting process (as discussed in chapter 12).
7.92 Unless enrolment is permitted on election day, it would be likely that some unenrolled electors
may miss the deadline for enrolment. Such electors could potentially record provisional votes,
which are discussed in chapter 11.

Permitting enrolment on election day
7.93 Another option would be to permit a voter to enrol and vote at the same time, on production
at the polling booth of such documents or information as would be necessary to prove his or
her qualification to vote. This approach could enable all eligible electors to vote, regardless of
whether they had completed an enrolment form in advance of polling day.
7.94 Election day registration (enrolment) is used in several U.S. states461 and in Canada and usually
requires electors to provide a prescribed proof of identity document to staff to establish their
eligibility, before being registered and allowed to vote. For example, in Minnesota, which
introduced election day registration in 1973, eligible electors who have not registered by the
close of registration (21 days before election day), are required to:462
• appear in person at the polling place for the precinct in which they reside;
• complete an application to register;
• make an oath in the prescribed form; and
• provide proof of residence.463
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For example, JSCEM recently recommended that the Electoral Act and the RMP Act be amended
to ‘enable the use of electronic certified lists in polling places and pre-poll voting centres, with
appropriate measures implemented to ensure the security of the equipment and data’: JSCEM, Report
into the conduct of the 2007 federal election and matters related thereto, op. cit., p. 279.
The United States Election Assistance Commission states that for the national elections held on
4 November 2008, eight states allowed election day registration: Idaho, Iowa, Maine, Minnesota,
Montana, New Hampshire, Wisconsin and Wyoming. North Dakota has no voter registration. See
www.eac.gov/voter.
Minnesota Statute 201.061, available at www.revisor.leg.state.mn.us/statutes/?id=201.061.
Acceptable forms of proof of residence are specified in Minnesota Statute 201.061, ibid.
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7.95 Arguments advanced in favour of election day registration in the U.S. include that those states
which use election day registration lead the country in voter turnout, and that the system
reduces barriers to electoral participation by making it easier to register to vote.464 Against
election day registration in the U.S., it has been argued that the system does not allow
sufficient scrutiny of voters’ credentials, may allow persons to cast multiple votes at different
polling places, and that a lack of voter interest and motivation are more significant barriers to
participation than registration requirements.465
7.96 For Australia, the following arguments might be advanced in support of allowing enrolment on
election day.
• It would ensure that the greatest possible number of eligible electors have an opportunity
to enrol and vote. For example, at the 2008 general election in Canada, around 731,000
electors, or 6.1% of all voters, registered at the polls.466
• Processes could be adopted to minimise the risk of fraud, such as requiring electors to
provide appropriate identification to prove their eligibility and identity.467
7.97 Against election day enrolment, it might be argued that:
• one of the key benefits of the present system is that the qualifications of persons seeking to
enrol are tested and verified, in a structured way, in advance of polling day;
• the system would impact on the smoothness of the polling process, if it resulted in a greater
number of voters having to fill out a form at a polling place;
• given the complexities which can arise in determining a person’s qualification, it may be
necessary for some persons to cast a declaration vote, which (as noted above) may have
implications for the speed with which election results could be finalised. However, the
introduction of automatic or online enrolment processes may reduce the number of electors
who are not enrolled, or not enrolled correctly, on polling day, which may reduce the number
of declaration votes that would otherwise be cast; and
• it may result in an over-reliance on election day for electors to enrol or update their
enrolment details, rather than viewing enrolment as a continuous process in which electors
update their enrolment details when they change address.

Harmonisation of enrolment requirements and processes
7.98 Joint roll arrangements work best when the basic qualifications for enrolment, and the
processes for enrolment, are the same at the Commonwealth, state or territory and local
government levels. Where variations exist, it can become necessary to flag a particular elector
on the enrolment database as ‘Commonwealth-only’, ‘state-only’, ‘territory-only’ or ‘dual
enrolment’ (electors who are enrolled at one address at the state level and a different address
at the Commonwealth level). Electors so flagged will only be included on the certified lists of
voters – the lists used at polling places — for elections for the level of government for which
they are entitled to vote, or at the address for that level of government for which they are
entitled to vote.
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electionline.org, ‘Election-Day Registration: A Case Study,’ Briefing, February 2007, p. 3, available at
www.pewcenteronthestates.org/uploadedFiles/Election%20Reform%20Briefing%2016;%20ElectionDay%20Registration%20A%20Case%20Study.pdf.
ibid.
Elections Canada, ‘Conducting the 40th General Election’, Report of the Chief Electoral Officer of
Canada on the 40th General Election of October 14, 2008, February 2009, available at www.elections.
ca/content.asp?section=gen&document=p2&dir=rep/re2/sta_2008&lang=e&textonly=false#p2_6.
ACE Electoral Knowledge Network, ACE Encyclopaedia, ‘Election Day Registration Additions and
Deletions’, available at aceproject.org/ace-en/topics/vr/vrb/vrb23.
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7.99 Differences in enrolment requirements and processes can result in:
• confusion for, and possibly disenfranchisement of, electors who may not be aware of, or
understand, differences in requirements;
• a rise in the number of ‘Commonwealth-only’, ‘state/territory-only’ electors, or electors with
‘dual enrolment’ records on the joint roll – this can lead to a significant divergence in the rolls
for each jurisdiction, which in turn can raise questions about the completeness and accuracy
of the rolls;
• if requirements become more complex or confusing, a possible reduction in the willingness
of electors to voluntarily participate in the electoral system; and
• from the point of view of electoral authorities, difficulty in explaining and justifying
complicated obligations to voters.
7.100 Some examples of the impact of differing arrangements between jurisdictions arise from the
fact that Victoria, Western Australia and South Australia do not require that electors provide
the same POI as the Commonwealth requires in order to enrol or update their enrolments.
Enrolment or changes to enrolment at the state level (but not the federal level) can be
effected if:
• an applicant from Victoria submits an otherwise complete enrolment form that is witnessed
by an enrolled elector;
• an applicant from Western Australia submits an otherwise complete enrolment form that is
witnessed; or
• an applicant from South Australia submits an otherwise complete enrolment form that
is signed.
7.101 Conversely, applications for enrolment or update of enrolment for Victorians or Western
Australians which include a drivers licence number (but do not have the enrolment form
witnessed) will result in the applicants’ federal enrolment records being updated, but not their
state enrolment records.
7.102 Since the introduction of the current Commonwealth POI provisions, there has been an
increase in the number of electors who are only enrolled to vote in either a state election
(because they have not satisfied Commonwealth POI requirements) or a federal election
(because the POI provided is not recognised in state enrolment provisions). There has also
been an increase in those who are enrolled at one address for their state enrolment and a
different address for their federal enrolment (because in updating their enrolment details an
elector has satisfied the POI requirements for one level of government but not the other).
7.103 To avoid these problems, it would be desirable for any changes to current enrolment systems
in any jurisdiction to be developed in a cooperative fashion and implemented in a harmonised
way across all jurisdictions. Consideration could also be given to further alignment of
jurisdictions’ enrolment requirements and administrative processes. If enrolment requirements
and processes were more aligned, options such as a single Australia-wide electoral roll or a
common national enrolment form may be feasible. 468
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JSCEM has recommended that the Australian Government enter into discussions with state and
territory governments with a view to achieving a harmonised enrolment regime which leads to the use
of a single enrolment form or enrolment process for the purpose of Commonwealth and state/territory
enrolment, see JSCEM, Report into the conduct of the 2007 federal election and matters related
thereto, op. cit., p 119.
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Privacy considerations
7.104 As noted at paragraph 7.3, the Electoral Act provides for the electoral roll, or extracts of
the roll, to be provided to a range of specified persons and organisations; Parliament has
determined there are public policy grounds to justify access to the electoral roll being granted
to these persons and organisations. The current provisions were introduced in 2004; it was
stated that their objectives were to ‘improve clarity, remove contradiction and improve privacy
protections’ in the provisions governing access to the electoral roll.469
7.105 Access to information beyond an elector’s name and address is limited; for example, subsection
90B(7) of the Electoral Act states that except as otherwise provided by the Act, the AEC must
not give a person information which discloses particulars of the occupation, sex or date of birth
of the elector. Use of information by the AEC is also regulated by other legislation including the
Privacy Act, the Archives Act 1983 and the Public Service Act 1999.
7.106 Information on the electoral roll is collected for electoral purposes, in line with the primary
purpose of the roll which is to facilitate the exercise of the right to vote. Any extension of
the current provisions to allow use of roll information for purposes other than electoral
purposes should therefore be carefully considered. There is a risk that greater use of the roll
for non-electoral purposes may jeopardise the willingness of voters to comply with enrolment
processes, if they were concerned about the potential use of personal information on the
electoral roll.
7.107 There are some variations in the regulation of access to information on the electoral rolls of
the Commonwealth, states and territories. For example, while the Electoral Act permits a
political party to use the Commonwealth electoral roll for ‘any purpose in connection with’ a
Commonwealth, state, territory or local government election,470 use of state electoral rolls by
political parties can be limited to purposes in connection with state elections.471 Differences
in permitted purposes may lead to confusion for those receiving electoral roll information
from different jurisdictions.472 There may therefore be benefits in examining opportunities for
greater harmonisation in arrangements governing regulation of and access to information on
the electoral roll, which may require consideration of whether more stringent limits should be
placed on access to information on the Commonwealth electoral roll, or of other mechanisms
for aligning arrangements across jurisdictions.
7.108 Electoral rolls are also publicly available for inspection in each divisional and state office of the
AEC, and individuals may check their enrolment details online using the AEC website. The
roll used to be available for purchase; this was ceased in May 2000 in response to ‘increasing
privacy concerns about the commercial exploitation of enrolment information’.473
7.109 In its report For Your Information: Australian Privacy Law and Practice, the Australian Law
Reform Commission (ALRC) considered privacy issues arising from the provisions and
procedures governing the electoral roll, and made the following recommendations.
• Under the joint roll arrangements, personal information can be shared between jurisdictions
for the purposes of updating the electoral roll. Recommendation 16-3 of the ALRC report
recommended that the Commonwealth, state and territory electoral commissions develop
469
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The Hon P Slipper MP (Parliamentary Secretary to the Minister for Finance and Administration), Second
Reading Speech, Electoral and Referendum Amendment (Access to the Electoral Roll and Other
Measures) Act 2004, House of Representatives Hansard, 1 April 2004, p. 27930.
Electoral Act, op. cit., section 91A.
See, for example, the Electoral Act 2002 (Vic), subsection 36(3).
The different ‘permitted purposes’ for use of Commonwealth and Victorian electoral rolls were
discussed in Victorian Ombudsman, Investigation into the alleged improper conduct of councillors at
Brimbank City Council, 2009, pp. 99-104.
JSCEM, User Friendly, not Abuser Friendly: Report of the Inquiry into the Integrity of the Electoral Roll,
2001, p. 50.
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protocols to address the collection, use, storage and destruction of personal information
shared for the purposes of the continuous update of the electoral roll, and that these should
be developed in consultation with federal, state and territory privacy commissioners.474
• While noting its preliminary view that the Electoral Act and the Privacy Act generally strike
an appropriate balance between ‘the public interest in ensuring transparent electoral
procedures and the public interest in protecting privacy’, the ALRC stated that ‘due to the
interaction between the [Electoral Act] and exemptions under the Privacy Act, political
organisations and their contractors, subcontractors and volunteers, are not subject to any
rules relating to secure storage and retention of personal information held on the electoral
roll’. 475 The ALRC recommended that the exemption from the Privacy Act for registered
political parties be removed, or alternatively, that the Electoral Act be amended to require
that individuals, authorities and organisations to whom the AEC gives information in relation
to the electoral roll must take reasonable steps to:476
– ‘protect the information from misuse and loss and from unauthorised access, modification
or disclosure; and
– destroy or render the information non-identifiable if it is no longer needed for a
permitted purpose’.
7.110 The Australian Government has announced that it will be responding to the ALRC’s report in
two stages, with recommendations on exemptions to be considered as part of the second
stage of its response.477 The Australian Government is currently developing its response to first
stage recommendations, including recommendation 16-3.

DISCUSSION POINTS
7.111 Submissions are invited on the extent to which current enrolment processes should be
changed, if at all. In particular, comments are invited on the following questions:
• How can enrolment processes best ensure maximum participation in Australia’s elections?
• Are there any changes that you think should be introduced to enrolment processes, such as:
– automatic enrolment?
– automatic update of enrolment details?
– online enrolment?
– online update of enrolment details?
• If automatic or online enrolment and/or updating were introduced, what processes do you
think would ensure the integrity of the electoral roll?
• Should the legislation governing enrolment be designed to guide the AEC on the basis of
principles, rather than prescribing the process steps for enrolment?
• What changes could be made to the proof of identity requirements to improve the
enrolment process, while continuing to protect the integrity of the roll?
• What changes (if any) should be made to the residence requirements for enrolment?
• What changes (if any) should be made to the special enrolment arrangements for silent
electors, homeless persons, and youth?
• What ‘close of rolls’ period do you think is appropriate?
474
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Australian Law Reform Commission, Report 108, For your Information: Australian Privacy Law and
Practice, paragraph 16.154, recommendation 16-3.
ibid., paragraphs 16.145–16.146.
ibid., paragraph 16.150.
For further information, see www.smos.gov.au/media/2008/mr_262008_joint.html.
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– Should the roll close date be set later in the election period?
– Should enrolment on polling day be permitted?
• What options are there for greater harmonisation of enrolment requirements and processes
across the Commonwealth, states and territories?
• Should there be further limitations placed on access to information on the electoral roll? If
so, what limits would you suggest?
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Chapter 8: REGISTRATION OF PARTIES, AND
CANDIDATE NOMINATIONS
This chapter outlines the current arrangements for registration of political parties and nomination
of candidates for elections, and discusses a number of options for reform.

THE CURRENT ARRANGEMENTS
Party Registration
Commonwealth arrangements
8.1

Political parties are the primary organised participants in Australia’s electoral system.
Political parties in Australia are not required to be legal entities, but are generally
categorised as voluntary associations made up of members who have agreed to the
internal rules of that association.

8.2

Despite the important role that political parties have played in Australian politics, Australian law
largely ignored the existence of political parties until 1977.478 Registration of political parties for
federal election purposes was introduced in 1984 to support the introduction of funding and
disclosure arrangements and the printing of party affiliations of candidates on ballot papers.

8.3

The party registration scheme is set out in Part XI of the Electoral Act. To be eligible to
register, a party must either have at least 500 members who are entitled to enrolment,
or have at least one member who is a member of the federal Parliament (that is, be a
‘Parliamentary party’).479 It must also be established on the basis of a written constitution that
sets out the aims of the party.480

8.4

Registration of political parties is not required, although it does give rise to the following
benefits as well as responsibilities:
• the names of registered political parties may be printed with the names of endorsed
candidates on ballot papers for the House of Representatives and the Senate;481
• registered political parties may be provided with a copy of the Commonwealth electoral
roll;482 and
• registered political parties may receive public funding (if endorsed candidates receive a
sufficient number of votes)483 and are subject to the disclosure regime set out in Part XX of
the Electoral Act.

8.5

In broad terms, the AEC must refuse to register a party if the name or abbreviation of the
party:484
• comprises more than six words;
• is obscene;

478

479
480
481
482
483

484

In 1977, section 15 of the Australian Constitution was amended by referendum to require Senate
casual vacancies to be filled by a new Senator from the same political party as the departed Senator.
Electoral Act, op. cit., section 123.
ibid., paragraph 123(1)(b).
ibid., subsections 214(1) and 214(2).
ibid., section 90B.
ibid., Division 3 of Part XX. Independent candidates and Senate groups are also entitled to election
funding if they receive 4% of the vote: Electoral Act, section 297.
ibid., section 129.
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• is the name or abbreviation of the name of an unrelated ‘recognised’ party;485
• closely and confusingly resembles the name or abbreviation of an unrelated ‘recognised’
party; or
• comprises the words ‘Independent Party’, or contains the word ‘Independent’ together with
the name of an unrelated registered party.
8.6

Applications for registration are made to the AEC’s National Office. A fee of $500 is payable
with applications for registration,486 change of party name or change of abbreviation.487
Applications for registration may be made by the party secretary or all the parliamentary
members (for Parliamentary parties), or signed by ten members of the party including the party
secretary (for other parties).488

8.7

When the AEC receives an application for party registration and its initial assessment indicates
that the application would meet the criteria for registration, it publishes a notice in the
Commonwealth Gazette and major newspapers in each state and territory.489 This notice
invites written objections, to be lodged within one month.490 Objections may be made on the
grounds that the application does not meet the legislative requirements, the party is not an
eligible political party, or the name is one which should be refused by the AEC.491 The AEC
considers any objections before making its decision on an application, and its decision may
be challenged in the Administrative Appeals Tribunal.492 The register of political parties is
published on the AEC website.493

8.8

The AEC may de-register a party for reasons including:
• the party has ceased to exist;494
• the original registration was obtained by fraud or misrepresentation;495
• a non-Parliamentary party has failed for a period of 4 years to endorse candidates for
election;496 or
• the party has less than 500 members and no Parliamentary members.497
A party may also be de-registered at its own request.498

State and territory arrangements
8.9

485

486
487
488
489
490
491
492

493

494
495
496
497
498

All states and territories have broadly similar party registration schemes. Key differences across
jurisdictions include:
The term ‘recognised’ refers to a party represented in the federal parliament; another federallyregistered party; or a party registered or recognised in a state or territory that has endorsed candidates
in the last five years: Electoral Act, subsection 129(2).
Electoral Act, op. cit., paragraph 126(2)(g).
ibid., paragraph 134(2)(d).
ibid., subsection 126(1).
ibid., subsection 132(1).
ibid., subsection 132(2).
ibid., paragraph 132(2)(b).
See, for example, Woollard and Australian Electoral Commission and Liberal Party of Australia (WA
Division) Inc [2001] AATA 166.
The current register is available at www.aec.gov.au/Parties_and_Representatives/Party_Registration/
Registered_parties/index.htm.
Electoral Act, op. cit., paragraph 137(1)(a).
ibid., paragraph 137(1)(c).
ibid., paragraph 136(1)(aa).
ibid., paragraph 136(1)(b) and 137(1)(b).
ibid., section 135.
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• the minimum number of party members required for registration – for example, NSW
requires 750 party members, Victoria 500, South Australia 150, and Tasmania 100;
• the method for verifying membership of a registered political party – for example, NSW
requires applications for party registration to be accompanied by individual declarations
completed by each of the 750 members upon whom the party intends to rely upon
for registration, whereas in Victoria, membership is verified on the basis of a statutory
declaration by the party secretary;
• application fees – these range from $2,000 in NSW and $500 in the NT, to nil in Queensland,
Western Australia, South Australia, Tasmania and the ACT;
• rules governing party names – while these are broadly similar to the Commonwealth
arrangements, Western Australia does not allow the use of the word ‘royal’ in a party name;
and
• requirements for party constitutions – for example, Queensland provides that a party’s
constitution must set out the rules governing matters such as membership and candidate
selection, whereas no constitution is required for party registration in Tasmania.
Key elements of party registration systems in the Commonwealth, states and territories are
summarised at Annex 9.

Candidate Nominations
Commonwealth arrangements
8.10 Candidate nominations are governed by Part XIV of the Electoral Act. A person who has
reached the age of 18 years, is an Australian citizen, and is either ‘an elector entitled to vote at
a House of Representatives election’ or eligible to become such an elector, is qualified to be
elected to the Commonwealth Parliament.499
8.11 Section 44 of the Constitution sets out particular persons who are disqualified from being
chosen or sitting as a member or Senator, including persons who:
• bear an allegiance to, or are citizens of, another country;
• have been convicted of treason, or are under sentence for any other offence punishable by
imprisonment for more than one year;
• have been declared bankrupt and have not been discharged from bankruptcy;
• are public servants of the Commonwealth or of a state or territory; or
• have any financial interest in an agreement with the Commonwealth Government, other than
as a member of an incorporated company consisting of more than twenty-five persons.
As outlined at paragraphs 8.47 – 8.60 below, section 44 operates in the light of
interpretations laid down by the High Court.
8.12 Nominations close at 12 noon on a date fixed by the writs for an election, which must be
between 10 and 27 days after issue of the writs.500 A candidate must be nominated by 50
persons entitled to vote at the election, or by the registered officer of a registered political
party that has endorsed the candidate.501 A person who is a sitting independent may be
nominated by a single signature from a person (other than the candidate) entitled to vote
in the election.502 A registered officer of a political party may make a bulk nomination of all
its endorsed House of Representatives candidates for a particular state or territory, to the
499
500
501
502

ibid. section 163.
ibid., sections 156 and 175.
ibid., paragraph 166(1)(b).
ibid., subsection 166(IC).
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Australian Electoral Officer (AEO) for the state or territory, at one time.503 Nominations (other
than bulk nominations) must be made to the Divisional Returning Officer (DRO) for the division
for which the election is to be held.504 Nominations of candidates for election to the Senate
must be made to the AEO.505 Candidates must nominate using the name under which they are
enrolled, or entitled to be enrolled.506
8.13 There is a nomination deposit per candidate of $500 for the House of Representatives and
$1,000 for the Senate.507 Deposits are refunded if the candidate is elected, if the candidate
gains 4% or more of the formal first preference vote, or if he or she is in a Senate group which
polls at least 4% of the vote.508
8.14 Nominations are declared, and random draws for positions on the ballot papers are held, 24
hours after the close of nominations.509 Nominations are publicly disclosed before the conduct
of the draw.510 No one can nominate for more than one election to be held on the same day.511
8.15 The AEC will only reject a nomination if the relevant procedural requirements for nominating
have not been satisfied.512 Questions about whether a candidate satisfies the legal
qualifications for election must be raised in the Court of Disputed Returns, which is discussed
in more detail in chapter 13. Examples of reasons for which candidate nominations have been
rejected by the AEC in the past include:
• the candidate name given was not the name under which the person was entitled to be
enrolled;
• the nomination form was signed by less than 50 persons entitled to vote at the election;513
and
• the nomination was accompanied by a nomination deposit which was not in a form
acceptable under the Electoral Act.

State and territory arrangements
8.16 Variations in candidate nomination requirements across the states and territories include:
• residence requirements – WA requires candidates to have been resident in WA for one
year, candidates for Tasmanian elections must have resided in Tasmania for five years at
any one time or for two years immediately preceding their nomination, and candidates for
NT elections must have resided in Australia for at least six months and in the NT for at least
three months;
• in the NT, a nomination must be accompanied by a photograph of the candidate; and
• nomination deposits range from $200 in the NT to $450 in SA; in all states and territories,
these are returned if a candidate is elected or receives a specified number of votes.
8.17 A table comparing key elements of candidate nomination requirements in the Commonwealth,
states and territories is at Annex 10.
503
504
505
506
507

508
509
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511
512
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ibid., subsection 167(3).
ibid., subsection 167(2).
ibid., subsection 167(1).
ibid., subsection 166(2).
Under subsection 170(3) of the Electoral Act, these deposits are required to be in legal tender
(banknotes) or a bank cheque or equivalent. Personal cheques, money orders, electronic funds
transfers, credit card payments and business cheques are not accepted.
Electoral Act, op. cit., section 173.
ibid., sections 175 and 213.
ibid., section 176.
ibid., section 165.
ibid., section 172.
See, for example, Noah v Campbell [2007] FMCA 2128.
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Challenges, opportunities and options for change
8.18 The current arrangements for party registration and candidate nominations, and options for
reform, can be considered against a number of the key principles outlined in chapter 2. For
example, from the perspective of ensuring representation, it might be argued that registration
and nomination systems should be accessible to a broad range of parties and candidates,
and should not of themselves present an unreasonable barrier to persons who wish to stand
for election to Parliament. To ensure neutrality, it could be contended that registration and
nomination systems should be applied equally and should not favour one party or candidate
over another. To foster a civic culture, some might argue that parties should be required to
conduct themselves democratically, responsibly and professionally.
8.19 Particular options examined below are:
• options for party registration, including better regulation of political parties and party
names, issues concerning ‘party-hopping’ for registration, and a national scheme for party
registration;
• options for candidate nominations, including nomination requirements and the
disqualifications in section 44 of the Australian Constitution; and
• e-business options for registration and nomination procedures.

Party registration and regulation
8.20 The benefits of a party registration scheme include:
• it provides a mechanism for verifying the claim of a candidate that he or she is the endorsed
nominee of a particular party;
• it identifies a single point of contact to represent a party in dealings with the election
administration and has ‘helped professionalise party relationships with the [electoral]
Commissions’;514
• by setting ‘minimum standards for official recognition of parties’, it can protect the
community from ‘confusion created by bogus groups’;515 and
• it can minimise elector confusion, as the name and abbreviation of a registered party cannot
be used by a rival group.516
8.21 Options to amend current arrangements are focused on four areas:
• regulation of the structure or conduct of political parties;
• regulation of party names;
• the prevention of ‘party-hopping’ for registration; and
• a national scheme for party registration.

Regulation of political parties
8.22 Some have argued that despite the benefits that registered parties receive over their
unregistered electoral competitors, there are ‘minimal requirements placed on how parties are
to be structured or organised’.517
514

515
516
517

S Tully, ‘Party Registration and Preselection: A Minefield for Electoral Administrators?’, in G Orr, B
Mercurio and G Williams (eds.), op. cit., pp. 146-147.
ibid., p. 146.
ibid.
Democratic Audit of Australia, submission no. 45 to JSCEM, Inquiry into the 2007 Federal Election, op.
cit., p. 13.
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8.23 In support of additional regulation, it might be argued that political parties are fundamental
and influential players in Australia’s electoral and political processes, and that further regulation
could make their operations more open and transparent, which could assist voters in making
an informed voting choice518 and may also assist in attracting high calibre persons to engage in
party politics. Against this, it has been argued that further regulation would be an inappropriate
intrusion into the activities of political parties.519 It might also be argued that it is ultimately up
to the voters to express at the ballot box any concerns they may have about the way in which a
particular party operates. The burden of more stringent requirements for registration could also
potentially discourage new and smaller parties from registering.
8.24 Options for better regulation of political parties include the following possible changes to the
party registration regime:520
• amendments to require that a non-Parliamentary party have 500 members who are on
the electoral roll (rather than just entitled to be on the roll), which could assist the AEC in
determining whether the names provided with registration applications are genuine by
allowing it to check them against the electoral roll;521
• to increase transparency, a requirement that the constitutions of registered political parties
be published on the AEC website;522
• minimum requirements for registered political parties’ constitutions, such as membership
requirements, party structure and arrangements for amending the constitution,523 which
could ensure a certain level of ‘internal democracy’ within parties;
• requirements that registered parties comply with privacy guidelines developed by the AEC
to govern their handling of personal information (for example, donors’ personal information,
or personal information obtained from the electoral roll);524 or
• requirements for registered parties to undertake activities that could have broader benefits
for society, such as participating in civic education activities.
8.25 Two additional options that have received particular attention are the option of requiring
parties to become legal entities, and proposals for regulation of candidate preselections.
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523
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A Murray, submission no. 5, Australian Government Electoral Reform Green Paper - Donations,
Funding and Expenditure, 2009, pp. 2, 12-13, accessed at www.pmc.gov.au/consultation/elect_reform/
submissions.cfm.
On 30 August 2006, the former government responded to a number of JSCEM’s recommendations for
party registration in its Report of the Inquiry into the Conduct of the 2004 Federal Election and Matters
Related Thereto by indicating that it considered that implementation of the recommendations would
be an ‘unwarranted intrusion into the internal affairs and activities of political parties’ (pp. 11-12).
Additional options for regulation of electoral funding and financial disclosure were canvassed in the
Government’s Electoral Reform Green Paper - Donations, Funding and Expenditure, December 2008.
JSCEM, Report of the Inquiry into the Conduct of the 2004 Federal Election and Matters Related
Thereto, op. cit., p. 94.
ibid., p. 95.
ibid., pp. 94-95; see also Electoral (Greater Fairness of Electoral Processes) Amendment Bill 2007,
which was introduced into the Senate by Senator Andrew Murray on 1 March 2007.
Australian Government Office of the Privacy Commissioner, submission no. 23 to Australian
Government Electoral Reform Green Paper - Donations, Funding and Expenditure, 2009. Registered
political parties are exempt from the application of the Privacy Act 1988. The Australian Law Reform
Commission report no. 108, For Your Information: Australian Privacy Law and Practice, released in May
2008, recommended that the exemption for political parties be removed; the Australian Government’s
response to this recommendation is being considered through a separate process: see Volume 2,
p. 1433. This recommendation will be considered as part of the Australian Government’s second
stage response to the report. Guidelines could be an on-going or interim measure depending on the
Government’s response to this recommendation.
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Requiring parties to become legal entities525
8.26 A precondition for or consequence of registration that required political parties to become
legal entities could have a number of benefits: they would be subject to certain transparency
and financial reporting requirements, and there may be benefits for the enforcement of the
offences in the Electoral Act.
8.27 As a legal entity, a political party would be responsible for the actions of its members and office
bearers. It would be required to keep financial records and could be subject to legal action. In
order to be, or continue to be, registered a political party could be required to incorporate in
one of the following ways:
• become an incorporated association under state or territory legislation;
• become a company under the Corporations Act 2001; or
• be deemed, once registered under the Electoral Act, to be a body corporate with perpetual
succession, with the power to own property and capacity to sue and be sued.
8.28 A benefit of the second and third options is that they would ensure that all registered political
parties would be incorporated in the same way and subject to the same conditions. Under
all options, action could be taken to pursue a registered party for a breach of the law, which
would be an improvement on the current arrangements in which a party’s agent is liable for any
offences the party may commit under the Electoral Act. As noted in the Electoral Reform Green
Paper - Donations, Funding and Expenditure, since 1983 prosecutions of party agents have
been largely unsuccessful.526 However, the effectiveness of pursuing enforcement action against
an incorporated party could be compromised by the fact that most registered political parties
do not hold assets in their own name and may not have the means to pay the sums sought for
recovery. While action could be taken to deregister a political party, fines and penalties may not
be able to be enforced because the party holds no assets.
Regulation of candidate preselections
8.29 It has been argued that since approximately a third of all House of Representative seats are
classed as ‘safe’,527 a large number of Parliamentarians are effectively chosen by a small number
of party members who may or may not even be electors of that district and may, in some cases,
not even be Australian citizens.528 In these safe seats, the preselection of the candidate for
the party likely to win is the crucial election. Some have argued that the potential for branchstacking and preselection fraud poses ‘great dangers for political standards’.529
8.30 Against greater regulation of candidate preselections, it has been contended that such
regulation would erode freedom of association and ‘naively’ attempt to reinvent parties as
‘paragons of internal democracy’, rather than political entities in pursuit of power.530 It has also
been argued that preselection problems are isolated and overstated, and that ‘parties are
probably the cleanest they have ever been in terms of their rules and procedures’.531
525
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This option was discussed in the Australian Government’s Electoral Reform Green Paper - Donations,
Funding and Expenditure, December 2008, pp. 70-71.
ibid.
‘Safe’ seats are categorised here as seats in which the winning candidate secured more than 60% of
the two-party preferred vote: see AEC, ‘Glossary’, 2009, available at www.aec.gov.au/footer/
Glossary_N_Z.htm.
CA Hughes and B Costar, op. cit., p. 86.
Senators A Bartlett and A Murray, Australian Democrats, ‘Minority Report’ in JSCEM, 1998 Federal
Election: Report of the Inquiry into the 1998 Federal Election and Matters Related Thereto, op. cit.,
p. 178.
G Orr, ‘Overseeing the Gatekeepers: Should the Preselection of Political Candidates be Regulated?’,
Public Law Review, vol. 12, 2001, p. 94.
G Johns, ‘Parties, probity and preselection’, Institute of Public Affairs Review, vol. 53, no. 1, 2001,
p. 18.
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8.31 Potential options to impose greater regulation on the way in which candidates are selected by
parties include the following.
• A requirement could be introduced that the constitutions of registered political parties
include minimum standards regarding the preselection of candidates. For example,
Queensland requires the constitution of registered political parties to ensure that all party
preselection ballots satisfy ‘the general principles of free and democratic elections’,532 and
in New Zealand, all registered parties are required to ‘follow democratic procedures in
candidate selection’.533
• The current offences prohibiting inducements or threats at ordinary elections could be
extended to preselection ballots.534
• The AEC could play a role in either supervising or conducting party preselection ballots,
as currently performed for trade unions. Again, Queensland has enacted legislation
empowering the Electoral Commission of Queensland (ECQ) to oversee preselection
ballots by randomly auditing preselection ballots after polling day, conducting inquiries
and reporting to Parliament any contraventions of the model preselection procedures or
the party’s constitution itself.535 However, it has been noted that resource limitations and
logistical difficulties may limit the practicality of this option at the federal level.536
• The idea of party preselection ballots being replaced by party primary elections, as run in
the United States, has also been floated.537 Under this model, ‘instead of a party’s candidate
being chosen by intra-party processes, this would be done by a public vote’.538 Against
this option, it has been argued that adopting primary elections as a preselection process
could introduce different problems, given that they rely on ‘mass media coverage, massive
expenditure and large donors’.539 The New South Wales Nationals recently announced that
they would trial community preselection to select one Nationals candidate for the New
South Wales state election in 2011.540 Under the trial, preselection would be open to all
voters on the electoral roll for the chosen electorate.541

Regulation of party names
8.32 If party names that are very similar to each other appear on the ballot paper at an election,
there may be a risk that some voters confuse one party for the other party, or that some voters
mistakenly believe that a relationship exists between two parties. It might be argued that
electors who are first-time voters, have low levels of English literacy, or are from culturally and
linguistically diverse communities may have particular difficulties in distinguishing between
different parties with similar names.
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Electoral Act 1992 (Qld) paragraph 73A(1)(f).
Electoral Act 1993 (NZ) section 71.
CA Hughes and B Costar, op. cit., p. 88.
Electoral Act 1992 (Qld) s148J; the revised Queensland electoral legislation also outlines model
procedure to be followed in preselection ballots.
CA Hughes and B Costar, op. cit., p. 88.
K Coghill, ‘Let the People Decide: Primaries for Preselections’, paper presented to Good Governance
Conference: Fair Elections and Ethical Parties, Monash University, Melbourne, 2001, pp2-3, as cited in
S Bennett, ‘Australia’s Political Parties: More Regulation?’, Research Paper No. 21 2001-02, Parliament
of Australia Parliamentary Library, p. 19.
S Bennett citing K Coghill, ibid.
CA Hughes and B Costar, op. cit., pp. 87-88.
N Ralston, ‘Electorate to Choose Own Candidate in Poll’, 12 June 2009, available at http://www.
news.com.au/story/0,27574,25626539-29277,00.html. See also The Nationals, ‘Nationals Make
Australian Political History’, 19 June 2009, available at http://nsw.nationals.org.au/news/nationalsmake-australian-political-history.aspx; and The Nationals, ‘A Party of Community Champions—A New
System for the Nationals’, January 2009, available at http://nsw.nationals.org.au/policies/communitypreselections-briefing-paper.aspx.
N Ralston, ibid.
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8.33 The Electoral Act provides that a party can be refused registration if its name (or acronym) so
clearly resembles the name (or acronym) of a recognised political party that ‘it is likely to be
confused with or mistaken for that political party’.542 In a 2001 decision that the political party
‘liberals for forests’ should be registered for the purposes of the Electoral Act, the AAT made
the following comments on paragraph 129(1)(d):
‘The confusion or mistake that is relevant...is that of the elector preparing to vote by
marking the ballot paper at an election. It is the judgment of the elector in that brief time
in the polling booth that is to be protected.’543
‘There is however a tension between the protective function of [paragraph] 129(d) and
the freedoms of association and political expression that are incidents of representative
democracy. Political parties in Australia use, and historically have used, in their names
generic words such as “Australia”, “liberal”, “labour”, “democrat”, “national”,
“christian”, “progressive”, “socialist” and the like. Absent clear language to contrary
effect, the disqualifying provision is not to be construed so as to lock up generic words
as the property of any organisation when it comes to names that can be used on the
ballot paper. And it is significant that there is no registration requirement conditioning
the wider use of party names outside the polling booth. This suggests that the language
of [paragraph] 129(d) should be read according to the ordinary meaning of its words and
not strained beyond them.’544
8.34 Amendments were enacted in 2004 to address public concerns that the political party
registration provisions in the Electoral Act could have been open to exploitation by parties
seeking to confuse voters by registering under a name that implied a relationship with a wellknown party in an attempt to ‘siphon’ votes. Under paragraph 129(1)(da) of the Electoral Act,
a party can now be refused registration, or deregistered, if its name is so closely associated
with another well-known party that a ‘reasonable person’ would think that a relationship exists
between the parties that does not in fact exist.545 To ensure that these new requirements
applied to all political parties without current or past representation in the Commonwealth
Parliament, these parties were automatically deregistered in 2006, and were required to reregister under the new requirements if they wished to remain registered.546
8.35 While the AEC has applied the existing provisions to refuse registration of some party names,547
it has noted in other decisions that the provisions are ‘not completely without doubt’.548 In a
submission to JSCEM, the AEC stated that:549
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Electoral Act, op. cit., paragraph 129(1)(d). Under subsection 129(2), ‘recognised political party’ is
defined as a Parliamentary party, a party that is federally registered, or a party that is registered under
state or territory law and has endorsed a candidate for a state or territory election in the previous five
years.
Woollard and Australian Electoral Commission and Liberal Party of Australia (WA Division) Inc [2001]
AATA 166 at 23.
ibid., at 40.
Paragraph 129(1)(da) and section 134A of the Electoral Act, inserted by the Electoral and Referendum
Amendment (Enrolment Integrity and Other Measures) Act 2004.
Electoral and Referendum Amendment (Electoral Integrity and Other Measures) Act 2006, Schedule 3.
In a recent example, the AEC refused an application for the Northern Territory Country Liberal Party
to changes its registered name to ‘Country Liberals’ because ‘it is likely to be confused with or
mistaken for the registered abbreviation “Liberal” as used by branches of the Liberal Party of Australia
as a ballot paper affiliation’. The AEC’s full decision is available at www.aec.gov.au/Parties_and_
Representatives/Party_Registration/Registration_Decisions/nt-clp.htm.
AEC, Party Registration decision: Liberal Democratic Party, available at www.aec.gov.au/Parties_and_
Representatives/party_registration/Registration_Decisions/liberal_democratic.htm.
AEC, submission no. 169 to JSCEM, Inquiry into the Conduct of the 2007 Federal Election, Annex 10,
p. 75.
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‘Considering the result of the AAT case on ‘liberals for forests’ and the advice sought from
several Senior Counsel it appears that these provisions [paragraphs 129(1)(d) and (da) of
the Electoral Act] would not stop parties with similar words as existing parties from being
registered. The application of these provisions is impossible due to the subjective test in
the provisions. Recommended solution is to repeal the section or to provide a regulation
making power to prescribe certain words that may not be used, for example, ‘Labor’.’550
8.36 Noting that the repeal of these provisions would mean that there would be no basis in the
Electoral Act for refusing to register a party name that was very similar to another party
name, an alternative approach could be to seek to develop more workable provisions. For
example, as suggested by the AEC, regulations could prescribe certain words that would
not be accepted in applications for registration of new parties.551 On the other hand, such a
move may be criticised if it prevented parties from using generic words that have commonly
been used in party names, and might be criticised if it were perceived to erode freedom of
political communication. Alternatively (noting the potential limits of existing provisions), the
existing provisions could be extended to cover all registered political parties (that is, to cover
parties that are already registered, in addition to those applying to be registered). A national
scheme for party registration (as discussed at paragraphs 8.39-8.42 below) could potentially
remove confusion between the names of parties registered in different jurisdictions, and ensure
consistency in decision-making across jurisdictions as to the registration of party names.
8.37 One additional area of potential concern is that there are no rules prohibiting registration of
party names that might mislead voters regarding the policies or ideologies of a party. However,
any such rules may be difficult to enforce, and it has been argued that ‘neither the Electoral
Commission nor the courts should be drawn into ruling on questions of ideological fidelity’.552

Party-hopping for registration
8.38 A further concern that has been raised is that the present arrangements allow a member or
Senator to change allegiances during their term and register another party. It has been argued
that this practice ‘subverts the intention that registered parties should be representative of a
group of people sharing common political beliefs and goals’,553 which is measured by either
having 500 members, or having parliamentary representatives. To address this concern, the
Electoral Act could be amended to preclude a member or Senator from being able to use their
position to register a political party which is different to the party for which they were elected.

A national system for party registration
8.39 As demonstrated at Annex 9, while there are a number of differences between the party
registration schemes across the Commonwealth, states and territories, there are also
fundamental commonalities. For example, all party registration systems specify mechanisms for:
• confirming that a prospective party can demonstrate at least a minimal level of support,
either by being already represented in a legislature, or by meeting a membership threshold;
• preventing parties from adopting names or abbreviations which would be deceptively similar
to those of another party; and
• identifying the recognised representatives or office-holders of a party.
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JSCEM recently indicated that it favoured the repeal of paragraphs 129(1)(d) and 129(1)(da) of the
Electoral Act in its Report on the conduct of the 2007 federal election and matters related thereto, op.
cit., p. 283.
AEC, submission no. 169 to JSCEM, Inquiry into the Conduct of the 2007 Federal Election, Annex 10,
p. 75.
T Round, ‘Parties, Candidates and their Ballot Labels’, in G Orr, B Mercurio and G Williams (eds.), op.
cit., p. 163.
Democratic Audit of Australia, submission No. 45 to JSCEM, Inquiry into the 2007 Federal Election,
op. cit., p. 14.
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8.40 One commentator has noted that for political parties, ‘it is something of a burden to face
different or overlapping legislative requirements [for party registration] at each level [of
government]...They may also have to find several registration fees, a not inconsiderable burden
on new and small parties.’554
8.41 There may be significant opportunities for greater efficiencies if there were a single party
registration scheme within Australia for federal, state and territory purposes. The larger parties
in Australia tend to operate on both a state/territory and national basis, and they could benefit
from having a ‘one stop shop’ for managing their registrations for all electoral purposes.
Having up to nine different party registration systems has the potential to give rise to significant
overheads both for the parties and for electoral administrations. It can also produce situations
in which rules are applied inconsistently across jurisdictions: for example, a party name may be
rejected as potentially confusing in one jurisdiction, but accepted in another.
8.42 A national scheme would require jurisdictions to reach agreement on uniform registration
requirements and could either be based on:
• states and territories recognising federally registered parties for their purposes, or
• complementary legislation enacted at the federal, state and territory levels, providing for the
various schemes to be administered by one body.

Options for candidate nominations
8.43 The increasing number of candidate nominations for federal elections has a number of
implications. Some might see increasing nominations as reflecting engagement with the
political process, and argue that nomination procedures should be accessible to a wide
range of prospective candidates. However, others might contend that increasing numbers of
candidates can result in larger or more unwieldy ballot papers, which can increase the cost
and difficulty of producing and distributing ballot papers, and can lead to increased levels of
informal voting (as discussed in chapter 5).
8.44 Arguments for more reform of candidate nomination requirements have generally focused on:
• proposals for more stringent nomination procedures; and
• amendments to section 44 of the Australian Constitution.

More stringent requirements for nomination procedures
8.45 At the 2007 federal election, 46 of the 79 Senate candidates for NSW polled less than 200
first preference votes; together, they polled less than 0.2% of the more than 4 million formal
votes cast. While some candidates were from parties which attracted votes above this level, this
suggests that there may be scope for strengthening nomination requirements, at least for the
Senate, in a way which may not seriously compromise the choice available to voters. Options
that might be considered include:
• the number of nominators required for non-party candidates who wish to be grouped
above-the-line on a Senate ballot paper could be increased to 500, to put it on par with the
number of members required to register a political party; or
• deposit requirements could be set much higher, to discourage groups from nominating
numbers of candidates which bear no relationship to their prospects of success.
Against these options, it might be argued that they could present a barrier to new candidates
or smaller parties standing for election.
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S Tully, op. cit., p. 147.
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8.46 For the House of Representatives, one possible option could be to require candidates to have
been enrolled in the division for which they are standing for a minimum period of time (such as
12 months prior to an election being called), to demonstrate a degree of local knowledge or
support. Against this, it could be argued that it should be left to the voters to decide whether
their representative should be a ‘local’, and that their available choice of candidates should
not be reduced on the basis of a presumption about the importance of ‘local’ experience or
background. One option that would not restrict voters’ choice could be for ballot papers to
indicate the electorates in which candidates are enrolled, as occurs for Victorian Legislative
Council elections.

Candidate qualifications: section 44 of the Australian Constitution
8.47 As outlined at paragraph 8.11, section 44 of the Australian Constitution prevents certain
categories of people both from nominating and from sitting as members of Parliament.
The aim of section 44 is to protect the integrity of the parliamentary system by disqualifying
candidates ‘who are at risk of allowing conflicts of loyalty to affect their performance’.555
8.48 Section 44 has been the topic of regular review and debate.556 Criticisms of the section
include that:
• it is both ‘unclear’ and ‘largely ineffective’;557
• it prevents a large number of Australians from standing for public office, particularly under
subsections 44(i) (foreign citizenship) and 44(iv) (office of profit under the Crown) – these two
subsections alone are estimated to affect more than five million Australians;558
• it is questionable whether the section continues to service its original purpose of preventing
conflicts of interest – it has been asserted that political advisers and electoral practitioners
have come to view the restrictions as ‘more a trap for the guileless rather than a danger to
the guilty’;559 and
• such prescriptive restrictions on candidates are ‘in general not suited for inclusion in the rigid
parts of the Constitution’, as changing social conditions and laws may give rise to problems
of interpretation as they ‘rapidly become out of date and irrelevant’.560
8.49 Broad options for reform, both of which would require a referendum to amend the
Constitution, include:
• amendments to the section to ensure the language is appropriate and adapted for
contemporary purposes; or
• complete repeal of the section, with Parliament able to enact ordinary legislation on the
topic of candidate qualifications.
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P Dawson, Electoral Backgrounder No 2: Parliamentary Report on Section 44 of the Constitution,
Australian Electoral Commission, 1997.
See, for example House of Representatives Standing Committee on Legal and Constitutional Affairs,
Inquiry into Constitutional Reform, 2008, pp. 26-32; Constitutional Commission, Commonwealth
Parliament, Final Report of the Constitutional Commission, 1988, vol. 1, pp. 274-307.
B Bennett, ‘Candidates, Members and the Constitution’, Research Paper 18 2001-02, Parliament of
Australia Parliamentary Library, p. iii.
In evidence to a 1997 inquiry by the House of Representatives Standing Committee on Legal and
Constitutional Affairs, the then Department of Immigration and Multicultural Affairs estimated that up
to five million Australians had dual nationalities (House of Representatives Standing Committee on
Legal and Constitutional Affairs, Aspects of Section 44 of the Australian Constitution: Subsections 44(i)
and (iv), 1997, p. 13). There are an estimated 1 million public servants in the Commonwealth, states
and territories (estimates based on public sector workforce publications in each jurisdiction).
B Bennett, op. cit., p. iii.
G Sawer, evidence to the Senate Standing Committee on Legal and Constitutional Affairs, The
Constitutional Qualifications of Members of Parliament, 1981, as cited in House of Representatives
Standing Committee on Legal and Constitution Affairs, Aspects of Section 44 of the Australian
Constitution: Subsections 44(i) and (iv), op. cit., p. 34.
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8.50 Arguments against constitutional reform in this area include that:
• as the High Court has substantially clarified the meaning of section 44 in recent years,
prospective candidates can now take steps to avoid having their nomination disqualified;561
and
• administrative solutions could be an effective alternative to constitutional reform, such
as greater candidate education or issuance of guidelines emphasising the possible
circumstances where candidates might be disqualified.562
8.51 Specific options for reform of section 44 have largely focused on subsections 44(i) and 44(iv).
Subsection 44(i) – ‘allegiance to foreign power’
8.52 When the Australian Constitution was formulated, there was no concept of Australian citizenship
in Australian law. Today, several million Australians are dual citizens, reflecting the multicultural
nature of contemporary Australian society. Under Australian law, a person is not required to
renounce any other citizenship on assuming Australian citizenship; any migrant who becomes an
Australian citizen will be a dual citizen if the citizenship laws of the other country allow the person
to retain that prior citizenship. Given the complexity of citizenship laws internationally, it has
been noted that many Australians do not even know they are dual citizens.563
8.53 The High Court has found that section 44(i) operates to exclude from nomination both persons
failing to hold Australian citizenship564 and persons holding dual citizenship of Australia and
another country.565 The High Court did state that a candidate may be able to seek election as
a dual citizen if they have taken ‘reasonable steps’ to renounce their foreign citizenship. It is
unclear what will amount to ‘reasonable steps’ in any given case, particularly because the steps
towards renunciation will always depend on the laws of the country to which the person’s other
citizenship belongs.
8.54 Given that a large and growing number of Australian citizens also hold foreign citizenship,
it might be argued that reform of subsection 44(i) is appropriate. The most common reform
proposal calls for the subsection to be repealed and replaced with a simple requirement that
candidates must hold Australian citizenship.566 Others argue that the requirement should
be that candidates hold only Australian citizenship.567 Other proposals call for candidates to
pledge their allegiance to Australia when nominating for election, or to ensure that they do
not take advantage of any rights, privileges or entitlements available by virtue of their foreign
citizenship whilst they hold public office.
Subsection 44(iv) – ‘office of profit under the Crown’
8.55 All public servants (both federal and state) are disqualified from standing as candidates by
subsection 44(iv). Public servants must resign before filing their nomination application in order
to avoid the operation of this provision. Government teachers and members of the armed
forces have both been held to be ineligible for election, even where they are on leave without
pay.568 It remains unresolved as to whether persons working for elected Parliamentarians
(including ministers) are also disqualified under subsection 44(iv).569
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B Bennett, op. cit., pp. 1-2.
P Dawson, op. cit.
House of Representatives Standing Committee on Legal and Constitutional Affairs, Aspects of Section
44 of the Australian Constitution: Subsections 44(i) and (iv), op. cit., p. 22.
In Re Wood (1988) 167 CLR 145.
Sue v Hill (1997) 199 CLR 462.
House of Representatives Standing Committee on Legal and Constitutional Affairs, Aspects of Section
44 of the Australian Constitution: Subsections 44(i) and (iv), op. cit., p. 39.
Commonwealth Senate, Debates, 3 December 1998, p. 1250 (Senator Bill O’Chee).
Sykes v Cleary (1992) 176 CLR 77 (government secondary school teacher); Free v Kelly (1996) 185 CLR
296 (member of the Australian Defence Force)
B Bennett, op. cit., p. 11.
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8.56 The purpose of subsection 44(iv) is to ensure separation between the executive and the
legislature. It is well accepted that to avoid conflicts of interest, elected parliamentarians should
not be able to hold any other ‘office of profit under the Crown’. However, as the disqualification
applies to both elected parliamentarians and those standing for election, it has been argued
that 44(iv) is unfair and discriminatory because it places a ‘heavier burden on public sector
employees than on their private sector counterparts’.570
8.57 Alternatively, it might be argued against reform that the subsection offers no real bar to federal
public servants seeking to enter Parliament, particularly since the introduction of section 32 of
the Public Service Act 1999 (Cth). This section gives public servants a legislated right of return
to their jobs, if they resign to stand unsuccessfully as a parliamentary candidate, and may
therefore be argued to have removed much of the discriminatory effects of subsection 44(iv).571
However, given that the section only applies to federal public servants, it does not remove the
effects of subsection 44(iv) on public servants from the states or territories, or others who hold
an ‘office of profit under the Crown’.
8.58 Two proposals have been suggested to reform subsection 44(iv):
• section could be amended to provide that the words ‘of being chosen or’ do not apply to
subsection 44(iv), which would mean that a person holding an ‘office of profit’ would only be
required to resign if elected, and unsuccessful candidates would not have to resign at all;572
or
• the subsection could be repealed and replaced with a provision allowing certain persons
who hold an ‘office of profit’ to be deemed to have vacated the office either before
nomination or before the taking a seat in Parliament,573 which would not require a candidate
to take any positive action to resign their position before nomination.
8.59 Within this second proposal, there is debate as to which public officials should be deemed to
have resigned on nomination and which public officials should be deemed to have resigned on
election. It has been argued that some offices, for example judicial offices, are considered to
be ‘so sensitive that if the holders of such offices become embroiled in political controversy the
offices themselves may be damaged’.574 Holders of such offices should resign as soon as there
is any indication that they will be getting involved in the political process.575 Options to address
this issue are:
• to insert into the Constitution a list of offices or categories of office that are to be deemed
vacant as soon as an incumbent nominates for election; or
• to allow the Parliament to specify which offices are to be deemed vacant as soon as the
incumbent nominates, and which are to be deemed vacant only if the incumbent is elected
to parliamentary office.
8.60 Other concerns have been raised about the expression ‘office of profit under the Crown’,
particularly given the growing complexity in determining the scope of the public sector in the
face of increasing privatisation and corporatisation.576 The legislative listing of public sector
employees falling within the scope of subsection 44(iv) would assist in this regard.
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House of Representatives Standing Committee on Legal and Constitutional Affairs, Aspects of Section
44 of the Australian Constitution: Subsections 44(i) and (iv), op. cit., p. 53.
Similar arrangements apply in some states: for example, sections 102 and 103 of the Public Sector
Employment and Management Act 2002 (NSW) provides equivalent arrangements for NSW public
servants who stand as candidates in either Commonwealth or state elections.
ibid., pp. 75-81.
Senate Standing Committee on Legal and Constitutional Affairs, The Constitutional Qualification of
Members of Parliament, 1981, pp. 45-46.
House of Representatives Standing Committee on Legal and Constitutional Affairs, Aspects of Section
44 of the Australian Constitution: Subsections 44(i) and (iv), op. cit., p. 54.
ibid., p. 78.
ibid., p. 66.
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E-business options for registration and nominations
8.61 Technology could potentially assist in making registration and nomination processes more
efficient and accessible. A system for modernising registration and nomination processes could
include:
• submission of party registration applications and candidate nominations through a secure
website;
• payment of application fees and candidate deposits online, using methods similar to internet
banking transactions (though undue delays in processing such transactions may need to be
avoided);
• automatic checking of the identity of party members and candidate nominators against
electoral roll data (for both the AEC and, potentially, applicants utilising the online
submission system); and
• automatic linking of online registration applications and candidate nominations to other
systems that use the same data, such as those for ballot paper production, election results
tallying, and public notification.
Appropriate privacy and security safeguards would need to be built into any new systems
adopted.

Discussion points
8.62 Submissions are invited on the issues addressed in this chapter, in particular:
• Is the current system for registration of political parties appropriate for Australia’s
contemporary conditions?
• Are there any changes that you think should be introduced to party registration
arrangements, such as:
– requirements regarding the conduct or organisation of political parties, such as requiring
them to become legal entities?
– different rules for party names?
– rules to address ‘party-hopping’ for registration?
• What options are there for greater harmonisation of party registration arrangements across
the Commonwealth, states and territories?
• Is the current system for candidate nominations appropriate?
• Are there any changes that you think should be introduced to candidate nomination
arrangements, such as different nomination requirements?
• Noting the requirement for a referendum, are there any amendments that you think
should be made to section 44 of the Australian Constitution? Alternatively, are there any
administrative solutions that you think could be introduced to support compliance with
section 44?
• What options are there for e-business solutions to improve party registration and candidate
nomination systems?
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Chapter 9: EDUCATION FOR ELECTORAL
PARTICIPATION
This chapter discusses what electoral education is, how it is delivered and by whom.
The chapter also considers options for electoral education, with the objective of improving
electoral participation in Australia.

INTRODUCTION
9.1

Democracy depends upon participation; it has been noted that ‘a healthy democracy needs
citizens who are informed and who are involved and engaged in the issues that are important
to them’.577 Electoral education and information programs can assist in providing eligible
electors and soon-to-be eligible electors with ‘the keys to active and informed participation’,578
by ensuring that they are aware of the mechanisms through which they can participate in
Australia’s electoral system.

9.2

Electoral education is one component of a broader range of programs for civics and citizenship
education and engagement; as noted below, options for reform of these broader programs are
being progressed through other initiatives and are outside the scope of this paper.

THE CURRENT ARRANGEMENTS
Civics and citizenship education programs
9.3

Civics education has been defined as ‘the development of citizenship or civic competence
by conveying the unique meaning, obligation, and virtue of citizenship in a particular society
or the acquisition of values, dispositions, and skills appropriate to that society’.579 It has been
noted that ‘a clear objective of civics education is the development of ‘active citizens’’.580 In
Australia, the term civics and citizenship education has generally been used to include both the
attainment of civic knowledge, and the goal of equipping citizens to be active and engaged.

9.4

Civics education initiatives being progressed through processes separate to this Green Paper,
discussed below, include:
• civics and citizenship education in schools;
• civics education for new citizens;
• education and promotion of civics and citizenship for all Australians; and
• broader initiatives for civic engagement.

Civics and citizenship education in schools
9.5

577
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Commonwealth, state and territory education ministers have committed to work with all
school sectors to promote ‘world class curriculum and assessment,’ which will ‘develop
successful learners, confident and creative individuals and active and informed citizens’.581
JSCEM, Civics and Electoral Education, op. cit., p. 1.
ibid., pp. 4-5.
L Saha, ‘Political activism and civic education amongst Australian secondary school students’, Australian
Journal of Education, vol. 44, no. 2, 2000, quoted in JSCEM, Civics and Electoral Education, op. cit., p. 4.
JSCEM, Civics and Electoral Education, op. cit., p. 4.
Ministerial Council on Education, Employment, Training and Youth Affairs (MCEETYA), Melbourne
Declaration on Educational Goals for Young Australians, December 2008, p. 13, accessible at
www.mceetya.edu.au/mceetya/melbourne_declaration,25979.html.
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On 5 December 2008, the Ministerial Council on Education, Employment, Training and
Youth Affairs (MCEETYA) issued the Melbourne Declaration of Educational Goals for Young
Australians, which noted that such a curriculum:
‘…will support students to relate well to others and foster an understanding of
Australian society, citizenship and national values, including through the study of civics
and citizenship’.582
9.6

A national curriculum from kindergarten to year 12 for English, mathematics, the sciences
and history is currently being progressed through the Australian Curriculum, Assessment
and Reporting Authority (ACARA).583 National curriculum will subsequently be developed in
languages, geography and the arts. The development of national curriculum in history and
geography will provide opportunities for Australian students to access civics and citizenship
education. In addition, MCEETYA has asked ACARA to report by October 2009 on the
approach that will be taken to other learning areas including civics and citizenship in the
national curriculum. The potential deployment of civics and citizenship education consistently
across primary and secondary schools represents a very significant opportunity to improve
students’ electoral proficiency.

9.7

Federal funding is provided through the Department of Education, Employment and
Workplace Relations (DEEWR) for values education and civics and citizenship programs that
support teaching and learning in these subject areas. DEEWR also provides funding for
the Parliamentary and Civics Education Rebate (PACER) program, which subsidises schools
travelling more than 150 kilometres to Canberra as part of a civics and citizenship excursion. To
qualify for the rebate, schools must visit Parliament House, Old Parliament House (Museum of
Australian Democracy program and/or the National Electoral Education Centre program), and
the Australian War Memorial and where possible participate in an education program at these
institutions.584

9.8

Civics and citizenship education in schools is reinforced by a MCEETYA sponsored national
assessment program, which sample tests Year 6 and 10 students’ knowledge of civic institutions
and processes (identified as the civics component) and understanding of the attitudes, values
and skills required for active participation as citizens (the citizenship component) every three
years. The test was undertaken in 2004 and 2007 and will be undertaken again in 2010.

Civics and citizenship education for new citizens
9.9

In response to an independent review of the Australian Citizenship Test, completed in August
2008, the Australian Government is revising the citizenship test to focus on the concepts
embodied in the Pledge of Commitment. The Pledge of Commitment includes an undertaking
to pledge loyalty to ‘Australia and its people, whose democratic beliefs I share’. The new test
will be based on ensuring that applicants for citizenship have an adequate knowledge of the
responsibilities and privileges of Australian citizenship, including Australia’s democratic beliefs
and systems.585

Civics and citizenship education for the general community
9.10 The independent review of the Australian Citizenship Test also drew attention to the need to
have a consistent education program on civics and citizenship for all Australians, regardless
of how they become citizens. In its response, the Australian Government supported this
recommendation in principle, stating that:
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ibid., p. 13.
Further information on ACARA is available at: www.acara.edu.au.
The rebate is available for year 4 to year 12 students and is paid on a per student basis at rates varying
according to the distance travelled. See www.dest.gov.au/sectors/school_education/policy_initiatives_
reviews/key_issues/student_learning/PACER_rebate.htm
Further information on the Citizenship Test Review is available at www.citizenshiptestreview.gov.au/.
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‘If we expect new citizens to be tested on their civic responsibilities we should also
ensure that we teach this to those who are born here. Work in this area is currently
underway as part of a whole-of-government approach to the promotion of civics and
citizenship in the general community’.586
The Department of Immigration and Citizenship is leading the development of this wholeof-government approach, which will complement existing annual initiatives to promote and
celebrate Australian citizenship including Australia Day (26 January), Harmony Day (21 March),
and Australian Citizenship Day (17 September).587
9.11 A range of institutions in Canberra offer all Australians the opportunity to learn more about
particular aspects of Australia’s democracy. These include:
• the Museum of Australian Democracy at Old Parliament House, which opened on 9 May
2009 and enables visitors to celebrate, debate and experience the past, present and future
of Australian democracy;588
• the Parliamentary Education Office at Parliament House, which educates schools, teachers
and students about the federal Parliament;589
• the National Capital Exhibition, which tells the story of Canberra as Australia’s national
capital;590
• the National Electoral Education Centre (discussed in more detail at paragraph 9.16 below);
and
• a wide range of other institutions including the Australian War Memorial, Government
House, the High Court of Australia, the National Archives of Australia and the National
Museum of Australia.

Broader initiatives for civic engagement
9.12 To foster greater community engagement with government and democratic processes, the
Australian Government is committed to trialling different and innovative mechanisms. A few
examples of initiatives to date include the following:
• to promote a collaborative approach to challenging issues and better inform government
decision making, the largest community consultative forum ever held in Australia, the
Australia 2020 Summit, was convened in April 2008;
• the Office for Youth has provided opportunities for youth participation in government
decision making processes, through mechanisms such as the Australia 2020 Youth Summit
and the Australian Youth Forum (AYF), including AYF’s inaugural youTHINK event held
on 20 February 2009 at ten locations around Australia, and the AYF website for ongoing
participation;591
• Community Cabinet meetings, which enable Australians to meet with Cabinet ministers in
person and ask questions directly about issues that are important to them;592 and
• the Australian Public Affairs Channel, which commenced broadcasting on 20 January 2009
and will contribute to greater community awareness of the political process.
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Australian Government, Moving forward...Improving Pathways to Citizenship: Government Response
to the Report by the Australian Citizenship Test Review Committee, November 2008, p. 5, available at
www.citizenshiptestreview.gov.au/_pdf/government-response-to-the-report.pdf.
Further information on these initiatives is available at www.citizenship.gov.au and www.harmony.gov.au.
For further information, see moadoph.gov.au.
For further information, see www.peo.gov.au.
For further information, see www.nationalcapital.gov.au/index.php?option=com_content&view=article
&id=235:national-capital-exhibition&catid=57:ql-menu-visiting&Itemid=196.
For further information, see www.deewr.gov.au/Youth/OfficeForYouth/Pages/default.aspx.
For further information, see www.pm.gov.au/community_cabinet/index.cfm.
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Electoral education
9.13 Electoral education, which is also known as voter education, encompasses ‘relatively... complex
types of information about voting and the electoral process’, including concepts such as:593
• the ‘role, responsibilities and rights of voters’;
• the ‘relationship between elections and democracy’;
• how votes translate into Parliamentary seats;
• the secrecy of the ballot;
• the universal franchise;
• why each vote is important, and is a means by which representatives are held publicly
accountable; and
• the ‘conditions necessary for democratic elections’.
9.14 Electoral education can be conducted by a wide variety of organisations and individuals. It
can be supported and sponsored by organisations including schools, electoral management
bodies (EMBs), government agencies or departments in different jurisdictions, and stakeholders
in the electoral process such as media, political parties, human rights commissions and other
interest groups.
9.15 As noted at paragraph 9.2 above, electoral education is one element of civics and citizenship
education. For example, the national Statements of Learning for Civics and Citizenship agreed
by all Australian ministers for education indicate students in Year 5 are expected to understand
the role and purpose of elections, parliament, government, political parties and civic
participation in Australia’s democratic system.594 Other aspects of electoral education that relate
to a more advanced knowledge and understanding of these practices are specified for Years
7 and 9.595 The 2007 national assessment of civics and citizenship tested students’ knowledge
and understanding of electoral processes including the minimum voting age, identifying the
qualities of a democratic electoral process, and the reasons for a secret ballot;596 the results of
this process are discussed at 9.30 and 9.38 below.
9.16 EMBs in Australia play a central role in conducting, supporting and sponsoring electoral
education. Whilst all EMBs in Australia conduct some form of electoral education, New
South Wales is the only jurisdiction where this function is not required under legislation.597
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The Administration and Cost of Elections (ACE) Project, ‘Basic Ideas and Definitions of Voter
Information, Voter Education and Civic Education,’ ACE Encyclopaedia, available at aceproject.org/
ace-en/topics/ve/vea/default/?searchterm=’relatively%20complex%20types%20of%20information.
The Statements of Learning for Civics and Citizenship document agreed essential skills, knowledge,
understandings and capacities in civics and citizenship that all young Australians should have the
opportunity to learn by the end of Years 3, 5, 7 and 9. They are available at www.mceetya.edu.au/
verve/_resources/SOL_Civics_Copyright_update2008.pdf.
ibid.
For example, the Year 6 assessment asks questions relating to the minimum voting age, identification
of democratic electoral processes, secrecy of the ballot, referendums, and compulsory voting; the
Year 10 assessment asks questions relating to the secrecy of the ballot, the role of referendums, and
compulsory voting. The assessment booklet used for the 2007 Year 6 and Year 10 tests can be found
in Appendix 2 of the School Release Materials, accessible at www.mceetya.edu.au/mceetya/default.
asp?id=12182.
The NSW Election Funding Authority maintains a Political Education Fund which provides funding to
eligible registered political parties. The role of the Political Education Fund was discussed in the report
of the Legislative Council Select Committee on Electoral and Political Party Funding, Parliament of
New South Wales, Electoral and Political Party Funding in New South Wales, Report 1, June 2008, pp.
59-68, accessible through www.parliament.nsw.gov.au/partyfunding. The NSW Electoral Commission
produces a variety of materials to support electoral education which are accessible at www.elections.
nsw.gov.au/electoral_education_and_resources.
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For example, the Electoral Act requires the AEC ‘to promote public awareness of electoral and
Parliamentary matters by means of the conduct of education and information programs and by
other means’.598 Electoral education activities undertaken by the AEC include the following.
• The School and Community Visits Program (SCVP), which is delivered to a range of
audiences, including school students, new citizens, Indigenous people and other community
groups. The AEC markets this program to schools as being complementary to the civics
curriculum. During 2007-08, 1580 school and community visits were conducted by AEC staff,
with over 60,000 school students and over 20,000 community members participating.
• The National Electoral Education Centre in Canberra, which delivers education sessions to
schools and community groups. These sessions cover Australia’s electoral system and discuss
rationales for the current system, voting mechanisms and processes. Each session culminates
in a mock election in which audience members participate both as electors and officials.
In 2007‑08 over 75,000 visitors, mostly school students, attended the National Electoral
Education Centre.
• Electoral education resources for teachers, which take the form of civics curriculum-tailored
electoral education resources599 and delivery of professional development workshops for
in-service and pre-service teachers which discuss strategies and resources for teaching
electoral education.
9.17 The Australian Government announced in the 2009-10 Budget that Electoral Education
Centres in Melbourne and Adelaide would be closed, as part of wider Government efforts to
reduce expenditure. A small federal contribution to funding for the Western Australian Electoral
Education Centre (run by the Western Australian Electoral Commission) will also be ceased. The
announcement noted that the internet and printed material will continue to provide alternative
means of providing electoral education.600 The AEC is collaborating with DEEWR on strategies
to ensure that its experience, and its high quality teaching and learning resources, are made
available to Australian schools in effective ways. Through this collaboration with DEEWR,
the AEC will also consult ACARA on ways that it can support the development of national
curriculum in this area, with particular emphasis on providing effective teaching and learning
resources when the relevant parts of the national curriculum are available.
9.18 State and territory EMBs also undertake a variety of activities and produce a range of resources
specifically designed to enhance electoral education of current or future electors. Examples of
specific activities and resources include:
• an Electoral Education Centre in Perth, which (as noted in paragraph 9.17 above) is run by
the Western Australian Electoral Commission;
• online resources directed at students and teachers, which are available through EMB
websites in New South Wales, Victoria, Queensland, Western Australia and the ACT;
• interactive and dynamic web-based electoral education presentations and animations, which
are available from EMBs in South Australia and Victoria;
• presentations to schools and community groups, which are available from EMB staff in
Victoria, Western Australia and the ACT; and
• resources for conducting school-based elections, which are available from EMBs in Victoria,
Western Australia, South Australia and the ACT.
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Electoral Act, op. cit., section 7(1)(c).
Democracy Rules can be accessed on the AEC website at www.aec.gov.au/Education/Democracy_
Rules/index.htm.
Australian Government, Budget Paper No. 2, 2009-10, 12 May 2009, p. 249, accessible at
www.budget.gov.au/2009-10/content/bp2/html/index.htm.
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9.19 One element of electoral education is voter information, which can be defined as procedural
information about voting, such as information on how to enrol to vote and the practical
mechanisms for voting (such as the date, time, and place for voting in a specified election).601
EMBs in the Commonwealth, states and territories provide voter information through a
range of activities including television, print and radio advertising campaigns, publishing of
information on EMB websites, and undertaking other public awareness activities. The provision
of voter information by EMBs increases in the period immediately preceding an election. Voter
information is also distributed throughout the election cycle, with a focus on reminding eligible
electors about their responsibilities to enrol and/or update their enrolment details when they
move. Activities include mail outs to targeted individuals and other enrolment stimulation
activities directed at youth, new citizens, Indigenous persons and homeless persons.

Challenges, opportunities and options for change
9.20 As noted in previous chapters, there is evidence that some eligible Australians do not fully
participate in Australia’s electoral system, by either not enrolling, not turning out to vote, or
unintentionally casting an informal vote. While the reasons for lack of electoral participation
may be complex and varied, electoral education initiatives could have a role to play in
improving rates of electoral participation, by seeking to ensure that all eligible electors have
a sufficient understanding of the electoral process, and of how to express their views through
engagement with that process. In seeking to improve levels of civic education and engagement
more generally, the broad civics education initiatives discussed above are also likely to be
relevant to improving rates of electoral participation.
9.21 In considering options for electoral education initiatives, a number of the key principles
discussed in chapter 2 may be relevant. For example, from the perspective of universality, it
could be argued that electoral education should be accessible to all Australians, and should
be delivered in a way that is meaningful to a range of audiences. From the perspective of
fostering a civic culture, it could be argued that electoral education should enable voters to
understand the importance of democratic elections, and to feel a sense of ownership and
responsibility for the successful conduct of elections. To ensure flexibility, it might be argued
that electoral education programs should be able to adapt to the changing requirements of
the Australian community.
9.22 From the perspective of effectiveness and efficiency, it could be argued that any resource
implications of particular options for reform should be considered: questions for consideration
in this context might include whether existing electoral education programs are best
achieving their objectives or whether they should be amended or replaced with alternative
programs that may be more effective in increasing electoral participation. For example, online
delivery of education and information programs might be regarded as more cost-effective
than programs delivered through education centres or visits to specific groups. However,
while online programs might be seen as an effective way to provide education and information
for some target audiences (such as youth), they may not be seen as the most effective
mechanism to deliver education and information to other target audiences (such as some
Indigenous Australians).
9.23 Options to enhance electoral education in the Australian community could take the form
of a broad civics and citizenship education initiative, a separate electoral education activity
or program focusing on one or more marginalised groups, or a combination of these two
approaches. For example, one option proposed by the Australia 2020 Summit was to
implement active citizenship training in primary and secondary schools, with this training
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ACE Project, ‘Basic Ideas and Definitions of Voter Information, Voter Education and Civic Education,’
op. cit.
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being available to the wider community too.602 Other options that have been proposed focus
on improving electoral education for specified ‘target audiences’, such as young people,
Indigenous Australians and migrant citizens.603
9.24 Specific options discussed below are focused on electoral education for:
• the general community; and
• specified groups who may be less likely to participate fully in the electoral system than the
general population, namely:
– youth;
– Indigenous Australians;
– migrant citizens; and
– persons experiencing homelessness.
9.25 Additional options for increasing electoral participation such as changing the rules for formality
of votes, enabling alternative methods of enrolment, or the provision of extended or alternative
voting services are discussed in chapters 5, 7 and 11 respectively.

Electoral education for the general community
9.26 There have been a number of suggestions that existing electoral education activities should
be expanded or enhanced, with the objective of improving the electoral participation of all
Australians. Options for consideration may include:
• redesigning the electoral education section of the AEC website to ensure links to specific
information requirements are clear;604
• expanding existing community outreach activities to a greater variety of community groups,
which could be enabled by utilising staff who work in polling booths, engaging adult
educators, or reviewing the roles of the AEC’s network of divisional staff;
• a dedicated website providing enrolling and voting information;605
• further research or audits into the electoral engagement and participation of the voting
population;606
• specific education activities to address particular aspects of current electoral processes, for
example, highlighting the differences between voting systems in different jurisdictions and
their link to informal voting at federal elections;607 or
• consideration of how civil society organisations (partisan and non-partisan) could have a
greater role in electoral education.
9.20 In addition, it has been argued that there is scope for greater coordination between, or
integration of, organisations responsible for delivery of civics and electoral education, both
within the Commonwealth and between the Commonwealth, states and territories. In 2007,
JSCEM noted that it had received a number of submissions expressing the view that civics
and electoral education ‘requires a more coordinated and coherent approach’, not just across
602
603
604

605
606
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Australia 2020 Summit: Final Report, op. cit., p. 308.
JSCEM, Civics and Electoral Education, op. cit.
Democratic Audit of Australia, submission number 41 to JSCEM, Inquiry into civics and electoral
education, pp. 4-5.
See www.aboutmyvote.co.uk.
Such as the Audit of Political Engagement, undertaken by the Hansard Society in the United
Kingdom. See www.hansardsociety.org.uk/blogs/publications/archive/2009/04/01/audit-of-politicalengagement-6.aspx
Democratic Audit of Australia, submission number 45 to JSCEM, Inquiry into the 2007 Federal
Election, op. cit., p. 5.
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jurisdictions but ‘between education authorities and parliamentary and electoral education
agencies such as electoral commissions and parliamentary education offices’.608

Electoral education to enhance the participation of specified groups
Youth
9.28 Statistics indicate that younger persons are less likely to participate in the electoral process
than older age cohorts. The AEC has estimated as at 31 December 2008, over 400,000 eligible
Australians aged 18-25 were not enrolled and therefore not eligible to vote. Put another way,
approximately one in five eligible 18-25 year olds are not enrolled to vote.
9.29 It has been noted that under-enrolment may be symptomatic of wider concerns or perceptions
held by some young persons about the political process, including that politics is unappealing,
irrelevant or not explicitly connected to them, or excludes youth points of view and meaningful
youth participation.609 While broader strategies (such as the mechanisms for civic engagement
discussed in paragraph 9.12 above) are likely to be required to address these concerns,
electoral education initiatives may have a role to play in improving electoral participation
among young people.
9.30 A 2007 JSCEM inquiry into civics and electoral education noted with concern that ‘surveys
have shown that Australians between the ages of 15 and 35 typically have limited knowledge
of Australia’s political history and political system, and have little interest in Australian political
affairs’.610 The most recent round of civics and citizenship national assessment for Year 6 and
Year 10 students found that only 54% of Year 6 students and 41% of Year 10 students met the
proficiency standards for their year level.611
9.31 Civic knowledge and understanding can be obtained from a diverse range of sources, including
family (parents, siblings), news media (newspapers, radio, internet), EMBs612 and schools. The
Youth Electoral Study (YES), which was conducted between 2003 and 2007 by the AEC and
researchers from the University of Sydney and the Australian National University, found that
schools and family play independent but supporting roles in young Australians learning about
politics and increasing their commitment to vote. Selected findings particularly relevant to
electoral education included that:613
• awareness of enrolling at age 17 is low;
• females are more likely than males to intend to enrol, and to actually enrol;
• young people do not generally perceive themselves as well prepared to vote;
• parents are the main source of information about voting;
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JSCEM, Civics and Electoral Education, op. cit., p. 60.
ibid., pp. 8-12; see also M Horsley and D Costley, Young People Imagining a New Democracy: Young
People’s Voices Focus Groups Report, Whitlam Institute, 2008, available at www.whitlam.org/whitlam/
images/stories/projects/focus%20groups%20report.pdf.
JSCEM, Civics and Electoral Education, op. cit., p. iii.
MCEETYA, National Assessment Program: Civics and Citizenship Years 6 and 10 Report 2007,
Curriculum Corporation, p. xiv. The ‘proficiency standards’, set in 2004, represent a ‘challenging but
reasonable’ expectation for typical Year 6 and 10 students to have reached by the end of each of those
years of study. For example, Year 6 students are expected to recognise a benefit of having different
political parties in Australia; to identify a principle for opposing compulsory voting; and recognise the
division of governmental responsibilities in a federation. Available at www.mceetya.edu.au/verve/_
resources/NAP-CC_2007_Report_16Feb07.pdf
JSCEM, Civics and Electoral Education, op. cit., p. 14.
Reports can be found at www.aec.gov.au/About_AEC/Publications/youth_study/index.htm.
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• student elections and student government are very important factors in student views about
politics and voting; and
• where parents had described voting negatively, or as a confusing process, participants
indicated they tended to be put off voting.
9.32 The findings of the YES study continue to be used by the AEC to develop enrolment
promotion and awareness strategies targeting young people. Recent activities have included:
a national school-based Enrol to Vote Week; a birthday card program targeting people turning
17 or 18; a trial of an SMS request for enrolment forms; attendance by the AEC at career
markets, Youth Weeks, youth festivals and university orientation days; and a partnership with
Triple J through Rock Enrol to promote enrolment on the radio and at Big Day Out concerts.
As outlined in paragraphs 9.16 to 9.18 above, the AEC and state and territory EMBs also
conduct a range of activities to complement civics education in schools.
9.33 A number of different options have been suggested for education to improve youth
participation in the electoral process, including:
• establishing civics education as a core curriculum subject in schools,614 providing
practical civics and citizenship activities and school governance activities such as voting in
schools,615 and delivery of greater electoral education content in schools;616
• placing electoral educators in all states and territories to develop and present electoral
education;617
• reviewing the rebate program which subsidises schools travelling more than 150 kilometres
to Canberra as part of a civics and citizenship excursion, and in particular how it affects
Australia’s most remotely located students;618
• communicating with younger audiences using mediums (such as text and email) and
methods (such as peer education) which are more culturally relevant to them;619 and
• EMBs making greater use of information about young, eligible voters held by state and
territory education, vocational education and training620 and transport authorities.
9.34 Options canvassed in other chapters of this paper, including lowering the age of enrolment and
voting to 16 (covered in chapter 4), introducing automatic enrolment (covered in chapter 7),
and ensuring enrolment and voting procedures are simple and accessible (covered in chapters
7 and 11), may also have an impact on youth electoral participation.
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Australia 2020 Youth Summit Communiqué, Appendix A, accessible at www.australia2020.gov.au/
youth/. In addition, a key theme which emerged from the youTHINK Australian Youth Forum held on
20 February 2009 was the need to improve civics education in schools. See also Whitlam Institute,
Putting the politics back into Politics: Young people and democracy in Australia, Discussion Paper,
January 2009, p. 7.
This was another theme of the youTHINK Australian Youth Forum held on 20 February 2009; see also
MCEETYA, National Assessment Program: Civics and Citizenship Years 6 and 10 Report 2007, op. cit.,
p. xix.; and University of Sydney, ‘Study finds schools turn Gen Y off democracy’, press release, 11 May
2009, available at www.usyd.edu.au/news/84.html?newsstoryid=3375.
JSCEM, Civics and Electoral Education, op. cit., p. 63.
ibid., p. 64.
ibid., p. 82.
This was an issue that emerged from the youTHINK Australian Youth Forum held on 20 February 2009.
JSCEM, Civics and Electoral Education, op. cit., p. 24.
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9.35 Other strategies utilised in other countries that could be considered include:
• mock elections conducted in conjunction with national elections, to familiarise students with
voting processes and democratic procedures, as occur in Canada,621 the United Kingdom,622
New Zealand,623 and the United States624;625
• a national youth parliament, to encourage engagement with civic issues and develop
confidence of youth as public actors, as occurs in New Zealand and the United Kingdom;626
• pilot studies to trial and evaluate new youth engagement strategies, as have occurred in the
United Kingdom627; and
• recognition of excellence in teaching and student journalism on electoral matters, as has
occurred in New Zealand.628

Indigenous Australians
9.36 An elector’s ethnicity is not recorded either on the electoral roll or when a vote is cast, so it is
not possible to measure precisely the levels of enrolment, voter turnout and formality of votes
cast by Indigenous people at federal elections. However, there are indications that electorates
with a comparatively high Indigenous population (such as those in the NT) demonstrate lower
rates of enrolment and voter turnout than the national average. Formality is also generally
lower in remote areas, which tend to have higher proportions of Indigenous voters. While low
participation rates in these areas may be due to a range of factors, it has been acknowledged
that ‘a higher than average proportion of Indigenous people remain disenfranchised’.629
9.37 Factors such as lower literacy levels and school retention rates, health and social conditions
as well as the general remoteness of some communities630 may all impact on the level of
enrolment and electoral awareness amongst Indigenous communities. Additional factors
that have been acknowledged include a perception that voting is not relevant to Indigenous
people, a ‘feeling of disempowerment and lack of ‘ownership’ of process’, confusion about the
different levels of government and voting systems and that existing efforts to facilitate electoral
education are not sufficiently active, visible or culturally appropriate.631
621
622
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624
625

626

627

628
629
630

631

www.studentvote.ca.
www.mockelections.co.uk.
www.kidsvoting.org.nz.
www.kidsvotingusa.org.
The Electoral Commission of Queensland conducted mock elections in a small number of schools in
conjunction with the 2009 Queensland state election. See www.abc.net.au/stateline/qld/content/2006/
s2521042.htm.
See www.myd.govt.nz/ayv/youthparliament/youthparliament.aspx and www.ukyouthparliament.org.
uk. This option was also proposed by the Australia 2020 Summit: see Australia 2020 Summit – Final
Report, op. cit., p. 313. An Indigenous Youth Parliament is being run in Queensland in 2009, see www.
communities.qld.gov.au/youth/engagement/indigenous-youth-parliament/.
See www.electoralcommission.org.uk/about-us/partnership-grants/new-initiatives-fund-mediacampaigns.
www.elections.org.nz/study/wallace/wallace-awards.html
JSCEM, Civics and Electoral Education, op. cit., pp. 85-86.
Australian Bureau of Statistics (ABS) 2006 Census data estimates that of the 517,174 Indigenous
people estimated to be resident in Australia at the time of the census, 164,274 (31.8%) live in major
cities, 221,508 (42.8%) live in regional areas, and 131,392 (25.4 %) live in remote areas. ABS, 4713.0 –
Population Characteristics, Aboriginal and Torres Strait Islander Australians, 2006, 27 March 2008, p.
18, available at http://www.ausstats.abs.gov.au/ausstats/subscriber.nsf/0/38644B6D33F2EF79CA25741
8000E9E1A/$File/47130_2006.pdf.
Queensland Parliament Legal, Constitutional and Administrative Review Committee, Hands on
Parliament: Interim Evaluation of the Implementation of Recommendations made following a
Parliamentary Committee Inquiry into Aboriginal and Torres Strait Islander Peoples’ Participation in
Queensland’s Democratic Processes, Report No. 61, November 2007, pp. 29-34 accessible at www.
parliament.qld.gov.au/LCARC and JSCEM, Civics and Electoral Education, op. cit., pp. 88-89.
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9.38 National assessment of civics and citizenship education conducted in 2004 and 2007
demonstrated that students who were Indigenous performed less well than their nonIndigenous peers.632 The Melbourne Declaration issued by Australian education ministers in
December 2008 acknowledged the need to improve Indigenous educational outcomes,633
and incorporate local Indigenous student experience and cultural knowledge into educational
practice.634 The Declaration included a commitment to supporting young Australians to
become active and informed citizens, who would ‘understand and acknowledge the value of
Indigenous cultures and possess the knowledge, skills and understanding to contribute to, and
benefit from reconciliation between Indigenous and non-Indigenous Australians’.635
9.39 A dedicated continuous Indigenous electoral education program encouraging Aboriginals and
Torres Strait Islanders to participate in the electoral process was administered by the AEC and
its predecessor from 1979 to 1996.636 Following the discontinuation of federal funding in 1996,
specific initiatives to target Indigenous participation were developed which included shortterm fieldwork in the lead up to federal elections and targeted communication and advertising
campaigns through a variety of media and in a variety of languages. Other initiatives aimed at
raising awareness have been implemented by the AEC in partnership with some state electoral
management bodies, particularly in the NT and Queensland.
9.40 As part of its commitment to closing the gap between Indigenous and non-Indigenous
Australians, the Australian Government announced in the 2009-10 Budget that it will provide
$13 million over four years for an Indigenous Electoral Participation Program ‘aimed at
increasing levels of enrolment, voter turnout and formal voting in urban, regional and remote
areas’.637 The program will be administered by the AEC and will involve education and
enrolment activities tailored to each locality, to be developed in consultation with Indigenous
communities.638 Partnerships with Indigenous communities and organisations will be built
through a network of field staff and localised Indigenous liaison staff.639 Following a set-up
phase which will include consultation and identification and recruitment of Indigenous field staff
and agents, the program will fully commence in July 2010.640
9.41 Additional options to increase electoral education and increase electoral participation amongst
Indigenous electors could include:
• implementation of induction strategies incorporating the delivery of civics education for preservice teachers bound for regional and remote communities;641
632

MCEETYA, National Assessment Program – Civics and Citizenship Years 6 and 10 Report 2007, op. cit.,
p. 107. Student backgrounds highlighted as being statistically significant to performance in assessment
included parental occupation groups, school geographic location and status as either Indigenous or
non-Indigenous (pp. xv-xvii).
633
MCEETYA, Melbourne Declaration on Educational Goals for Young Australians, op. cit., pp.7, 10, and
15.
634
ibid., p. 7.
635
ibid., p. 9.
636
The programs involved permanent teams visiting Indigenous communities to promote electoral
awareness and voter education.
637
Budget Paper No. 2 Budget Measures 2009-10, p. 214, available at www.budget.gov.au/2009-10/
content/bp2/html/index.htm; Hon J Macklin MP (Minister for Families, Housing, Community Services
and Indigenous Affairs), Closing the Gap between Indigenous and Non-Indigenous Australians,
Budget Ministerial Statement, 12 May 2009, p. 31, available at www.budget.gov.au/2009-10/content/
ministerial_statements/indigenous/html/index_indigenous.htm
638
Hon J Macklin MP (Minister for Families, Housing, Community Services and Indigenous Affairs),
Closing
the Gap between Indigenous and Non-Indigenous Australians, Budget Ministerial Statement, op. cit.
639
ibid.
640
Senator the Hon J Faulkner, ‘$13.0 Million to Help Improve Indigenous Electoral Participation’, Media
Release, 12 May 2009, available at www.cabinetsecretary.gov.au/media/2009/mr_172009.html.
641
JSCEM, Civics and Electoral Education, op. cit., p. 101.
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• a modified civics education website to be created for an Indigenous audience;642 and
• training and guidelines to be provided for polling officials in communicating with Indigenous
Australians be reviewed for their adequacy.643

Migrant citizens
9.42 The recent review of the Australian Citizenship test noted that, with the exception of Aboriginal
people and Torres Strait Islanders, ‘we are all immigrants, refugees, or the descendants of
immigrants, refugees or transported convicts’.644 Migrants are eligible to enrol and vote once
they become citizens. Over 4 million people have become citizens since Australian citizenship
was introduced in 1949, with 107,647 new citizens approved by the Department of Immigration
and Citizenship in 2007-08.645 As noted above, applicants for citizenship are required to pass a
citizenship test and make a Pledge of Commitment.
9.43 It has been observed that migrants and new citizens have many adjustments to make in settling
into their new life in Australia and, with work and family commitments, may have little time
and energy to engage with electoral processes and educational opportunities.646 While some
new citizens may find Australia’s system of democracy unfamiliar if they have never lived in a
democratic society, it is not evident that a lack of democratic experience necessarily results in
decreased electoral participation.
9.44 Successive studies by the AEC of ballot paper informality at federal elections have found that
electoral divisions with comparatively large numbers of people from a non-English speaking
background ‘are more likely to have higher levels of informality’.647 For the 2007 federal election,
the 10 electoral divisions with the highest proportion of informal votes cast were among the 24
divisions with largest proportion of persons from a non-English speaking background. 648
9.45 Migrant electoral education and awareness activities undertaken by the AEC in 2007‑08
included: attendance at citizenship ceremonies; presentations for migrant resource centres
and migrant education classes; distribution of educational material in a range of languages;
translation of advertising, enrolment and how-to-vote materials; broadcasting of translated
television advertisements on how to cast a formal vote at specified polling places; and the
recruitment of polling place staff with community language skills at particular locations. In
addition, nearly 2,500 new migrants visited AEC Electoral Education Centres in 2007-08.
9.46 Options for enhancing the participation of migrant citizens in the electoral process through
provision of electoral information and education might include:
• a review of the languages into which electoral materials are translated, with consideration of
expanding these to include languages spoken by more recent migrant arrivals to Australia;649
642
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ibid., p. 102.
ibid., p. 106.
Australian Citizenship Test Review Committee, Moving forward... Improving Pathways to Citizenship,
August 2008, p. 1, available at www.citizenshiptestreview.gov.au/content/read-report.htm.
Department of Immigration and Citizenship, ‘Australian Citizenship Statistics’, available at
www.citizenship.gov.au/resources/facts-and-stats/stats.htm.
Local Government Association of Queensland, submission no. 67 to JSCEM, Inquiry into Civics and
Electoral Education, 1 June 2006, pp. 1-2, accessible at www.aph.gov.au/House/committee/em/
education/subs.htm.
AEC, AEC Research Report No 11 – Analysis of Informal Voting: House of Representative 2007
Election, 2009, p. 16, accessible at www.aec.gov.au/About_AEC/Publications/Strategy_Research_
Analysis/index.htm.
Ranking of electoral divisions by proportion of ‘persons born in non-English speaking countries’ and
proportion of ‘persons who speak English not well or not at all’ can be found in P Nelson, ‘Electoral
Division rankings: Census 2006 second release’, Research Paper no. 23 2007-2008 (revised 4 February
2009), Parliament of Australia Parliamentary Library, pp. 45 and 49.
JSCEM, Civics and Electoral Education, op. cit., p. 125.
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• developing a program of electoral education to be implemented through existing migrant
settlement activities, such as English language classes;650
• requiring all citizenship ceremonies to feature a presentation regarding the notion of
citizenship, voting rights and obligations in Australia, including opportunities for enrolment
at the ceremony;651 or
• an electoral education program delivered in the lead up to federal elections, which
targets those areas where there is a high proportion of voters from non-English speaking
backgrounds, a different voting system used for state elections, and a high level of informal
voting at federal elections.652
9.47 Australia’s existing efforts to provide electoral education, information and voting services to
migrants and naturalised citizens have been described as extensive compared with other
established democracies.653 However, some practices employed in other countries that could
be considered for Australia might include:654
• employing community liaison officers in the lead up to a federal election to engage with
particular ethnic communities as occurs in Canada and the United Kingdom;
• pilot studies to trial and evaluate new migrant engagement strategies, as occurs in Canada
and the United Kingdom;
• posting a ‘voting pack’ to each elector, which contains information on the electoral system
and voting information in a variety of different languages, as occurs in New Zealand;655 and
• providing ballot papers in languages other than English in identified electoral divisions, as
occurs in some states in the United States.

Persons experiencing homelessness
9.48 As outlined in chapter 7, persons experiencing homelessness may enrol to vote using ‘no fixed
address’ enrolment. No large-scale research into electoral participation amongst Australians
experiencing homelessness has been conducted to date; small research projects provide
varying estimations of how many eligible Australian voters who are homeless are not enrolled,
ranging from 33% to 90%.656 Although over 65% of the homeless population are older than
the minimum voting age, homelessness remains an issue that disproportionately affects young
people as 43% of homeless people are under 25.657
650
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For example, the JSCEM recommended that ‘the Department of Immigration and Citizenship, in
consultation with the Australian Electoral Commission, develop a programme of electoral education, to
be implemented through migrant resource centres’ and that ‘a professional development seminar for
migrant resource workers to enable them to deliver this programme of electoral education.’ JSCEM,
Civics and Electoral Education, op. cit., p. 126.
ibid., p. 126.
ibid., p. 127.
L Tossutti, ‘The Electoral Participation of Ethnocultural Communities,’ Working Paper Series on
Electoral Participation and Outreach Practices, Elections Canada, 2007, p. 25, available at
www.elections.ca/loi/res/paper/ethnocultural/ethnocultural_e.pdf.
Practices noted in ibid., pp. 25-28, 30-31. Some of these practices are also utilised in state and territory
jurisdictions in Australia: for example, the ACT employs bilingual educators to provide information to
communities in languages other than English, and the ACT’s electronic voting system allows voters to
choose from 12 languages for their ballot paper instructions.
The AEC publishes and distributes a householder booklet for each election. Your official guide to the
2007 federal election was provided to more than 8 million households prior to the 2007 election.
Data from Hanover Welfare Services and the Australian Federation of Homelessness Organisations, as
cited in P Lynch and J Cole, op. cit., p. 157.
ABS, 2050.0 – Australian Census Analytic Program: Counting the Homeless, 2006, 4 Sep 2008, p. ix,
available at www.ausstats.abs.gov.au/ausstats/subscriber.nsf/0/57393A13387C425DCA2574B900162D
F0/$File/20500-2008Reissue.pdf.
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9.49 Because people experiencing homelessness are often facing a number of issues,658 electoral
participation may not be seen by many to be a first-order priority. A survey conducted by
Hanover Welfare Services659 following the 2007 federal election appears to support this, finding
that of those respondents who reported that they were eligible and did not vote, 32% of
respondents indicated that there were ‘too many other issues to deal with.’660
9.50 A 2005 AEC research paper found that for those homeless people who do not enrol and vote,
the reasons are ‘complex and frequently situation-specific’, but that key factors included a lack
of knowledge of the provisions relating to itinerant enrolment and voting, and alienation and/
or hostility to the political process.661 The report concluded that there was a general lack of civic
engagement or civic skills generally within the homeless population surveyed, and a need for
enhanced information and awareness for the homeless and homeless agency workers.662
9.51 For the 2007 federal election, the AEC provided enrolment information, including forms and
fact sheets, to over 1300 Supported Accommodation Assistance Program (SAAP) provider
organisations.663 Other activities included attendance at events for persons experiencing
homelessness.664
9.52 Submissions to recent federal and state parliamentary inquiries665 have suggested that further
action is required to enable those experiencing homelessness to participate equitably in the
electoral process.666 Options that have been suggested to improve education and information
services for homeless persons include:
• that a detailed action plan to promote enrolment and voting among persons experiencing
homelessness be implemented and publicly reported against;667
• delivering electoral education about ‘enrolment, voting and voting rights’ to homeless
persons and staff of supported accommodation and assistance organisations in appropriate
locations;668
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The Australian Government is progressing a range of initiatives to reduce homelessness through
The Road Home: Homelessness White Paper, available at www.fahcsia.gov.au/sa/housing/progserv/
homelessness/whitepaper/Pages/default.aspx.
Hanover Welfare services is a Melbourne-based agency that provide services and advocacy for those
experiencing homelessness. Survey results were based on a census of 132 Hanover clients who were
eligible to vote in the 2007 election. Hanover Welfare Services, submission no. 109 to JSCEM, Inquiry
into the 2007 Federal Election.
This was the second most cited reason for not voting; 60% of respondents indicated they were not
enrolled. Hanover Welfare Services, op. cit., p. 7.
G Dario, ‘Electorally Engaging the Homeless’, AEC, Research Report No. 6, February 2005, pp. 7,
available at www.aec.gov.au/pdf/research/papers/paper6/research_paper6.pdf.
ibid., pp. 8-9.
AEC, submission no. 169.6 to JSCEM, Inquiry into the 2007 Federal Election, p. 14.
AEC, Annual Report 2007-08, 2008, p. 95.
For federal inquiry submissions see, for example: Homelessness Australia, submission no. 34, and
PILCH Homeless Persons’ Legal Clinic, submission no. 135, to JSCEM, Inquiry into the 2007 Federal
Election. For state inquiry submissions see, for example: PILCH Homeless Persons’ Legal Clinic, the
Human Rights Law Resource Centre and the Victorian Association for the Care and Resettlement of
Offenders, op. cit.
Additional options to address homeless persons’ electoral participation are addressed in chapters 7
and 11.
As per recommendation 2, JSCEM, Inquiry into the Conduct of the 2004 Federal Election and Matters
Related Thereto, op. cit., p. 17 and PILCH Homeless Persons’ Legal Clinic, the Human Rights Law
Resource Centre and the Victorian Association for the Care and Resettlement of Offenders, op. cit.,
pp. 19-20.
Electoral Matters Committee, Victorian Parliament, Inquiry into the Conduct of the 2006 Victorian State
Election, June 2008, p. 85, available at www.parliament.vic.gov.au/emc/2006%20State%20Election/
Inquiry%20into%202006%20Victorian%20state%20election.pdf.
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• ‘promoting electoral participation in transitional housing and crisis accommodation
centres’;669 and
• using a range of educational strategies including training, brochures and posters targeting
staff of homeless organisations and their clients which address the misconception that
homeless people are not able to enrol and vote.670
9.53 Strategies utilised internationally that might be considered include:
• for its 2006 federal election, Elections Canada employed community relations officers in
electoral districts with large homeless populations;671
• in the United States, several states hold a National Homeless and Low-Income Voter
Registration Week each year;672
• a US homeless advocacy organisation, the National Coalition for the Homeless (NCH),
produces an annual voter rights and registration pack which provides targeted information
and strategies for homeless shelters and their residents;673 and
• in the United Kingdom, the Electoral Commission funded a short-term project which
involved a homeless charity producing and delivering training modules and a democracy
toolkit for the homeless and homeless agency workers.674

Discussion points
9.54 This chapter has suggested some options for electoral education initiatives, with the objectives
of improving participation in, knowledge of and support for Australia’s electoral system.
Submissions are invited on the following questions:
• Do you think that any changes should be made to existing electoral education programs?
– If so, what programs do you think should be in place to effectively and efficiently improve
electoral participation in Australia?
• Should electoral education be mandatory in all Australian schools?
• Do you think that any new electoral education strategies should be introduced to improve
the electoral participation of particular groups, such as:
– youth?
– Indigenous Australians?
– migrant citizens?
– persons experiencing homelessness?
• If so, what strategies do you think should be developed?
• Are there any specific groups not discussed in this chapter who you think would benefit from
better electoral education?
669
670

671

672
673
674

ibid.
Hanover Welfare Services, as cited in Electoral Matters Committee, Victorian Parliament, Inquiry into
the Conduct of the 2006 Victorian State Election, op. cit., p. 85.
See Elections Canada, Report of the Chief Electoral Officer of Canada on the 39th General Election
of January 23, 2006, 2006, p. 75 accessible from www.elections.ca and M J Prince, ‘The Electoral
Participation of Persons with Special Needs,’ Working Paper Series on Electoral Participation and
Outreach Practices, Elections Canada, 2007, p. 30, available at www.elections.ca/loi/res/paper/special_
needs/special_needs_e.pdf .
M J Prince, ibid., p. 21.
ibid. See also www.nationalhomeless.org/projects/vote/index.html.
Further information is available at www.electoralcommission.org.uk/__data/assets/electoral_
commission_pdf_file/0013/13315/Broadway_21945-16275__E__N__S__W__.pdf.
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Chapter 10: THE CAMPAIGN
This chapter outlines the current guidelines and restrictions on campaigning in Australia and
examines the impact of recent trends in campaigning, before discussing a number of proposals
for reform of the way in which campaign activities are regulated.

INTRODUCTION
10.1 The election campaign is the set of activities candidates and political parties use to seek
support of electors to win political office.675 Campaigning is commonly understood as the
process by which candidates and political parties seek to communicate the merits of their
respective policies to the voters, in an effort to persuade electors to vote for them. Third
parties who are not directly standing for office can also be involved in campaigning,
either for specific candidates or parties, or about particular issues or policies. How the
campaign unfolds is shaped by Australia’s political, electoral and party systems, our social
and cultural context, legislation governing the electoral process, and by the behaviour of
campaign participants.
10.2 The Australian Government’s Electoral Reform Green Paper – Donations, Funding and
Expenditure canvassed a number of options for reform of the funding and expenditure of
political parties which are relevant to the campaign. This chapter looks at broader issues
relating to the conduct of parties and candidates during the campaign, examining emerging
trends in campaigning and the consequences of these trends for electoral administrators.

THE CURRENT ARRANGEMENTS
Commonwealth regulation of the campaign
10.3 The Electoral Act contains a number of provisions relevant to the campaign. For instance, at all
times, it is an offence to:
• bribe any person, or otherwise attempt to influence his or her vote;676
• interfere with the exercise of political rights or duties;677
• announce or publish on behalf of any association or organisation a claim or suggestion
(without the authorisation of the candidate) that a candidate is associated with or supports
the policies of that organisation or association;678
• print or publish ‘unauthorised’ electoral advertisements (including on the internet);679 or
• write, draw or depict any electoral material directly onto a public building or public
space.680
10.4 Further, during the period between the issue of the writ for the election and the close of the
polls on polling day, it is an offence to:
675

676
677
678
679

680

D Kavanagh, ‘Campaigning’ in R Rose (ed.), International Encyclopaedia of Elections, CQ Press,
Washington, 2000, p. 29.
Electoral Act, op. cit., section 326.
ibid., section 327.
ibid., subsection 351(1).
ibid., sections 328 and 328A. These provisions require all electoral advertising to carry the name and
address of the person ‘authorising’ printing or publication of the campaign material.
ibid., section 334.
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• attempt to mislead or deceive an elector in relation to the casting of a vote;681 or
• engage in disorderly behaviour at public political meetings.682
10.5 In addition, on election day it is an offence to:
• canvass for votes within six metres of a polling booth;683
• wear candidate or party badges or emblems within polling booths, if you are a scrutineer or
AEC official;684
• broadcast political material which can be heard within six metres of a polling booth;685 or
• make false statements to electors relating to enrolment.686
10.6 The Broadcasting Services Act 1992 (the BSA) prescribes the election advertising blackout
period which applies from midnight on the Wednesday before polling day to the end of
polling on the Saturday. This Commonwealth legislation applies to elections at both the federal
and state and territory level. The BSA also provides that should a broadcaster broadcast
‘election matter’687 during an election period,688 it must give reasonable opportunities for the
broadcasting of election matter to all political parties represented in either House of Parliament
contesting the election, though there is no requirement to broadcast matter free of charge.689
The non-commercial broadcaster, the Australian Broadcasting Corporation (ABC), makes
allocations of free broadcast time on ABC radio and television during federal, state and territory
election campaigns for party political purposes.690
10.7 The use of public resources during the campaign period is also governed by a mix of
convention and regulation. Caretaker conventions limit the scope for an incumbent
government to utilise the public service and its facilities for campaign purposes and restrict
government advertising during the campaign period. For advertising outside the campaign
period, the Australian Government’s Guidelines on Campaign Advertising by Australian
Government Departments and Agencies, released in June 2008, provide that government

681

ibid., section 329.
ibid., section 347.
683
ibid., subsection 340 (1).
684
ibid., section 341.
685
ibid., subsection 340 (1A).
686
ibid., section 330.
687
Broadcasting Services Act 1992, Schedule 2, Part 1 defines ’election matter‘ , in relation to an election,
as meaning matter of any of the following kinds:
(a) matter commenting on, or soliciting votes for, a candidate at the election;
(b) matter commenting on, or advocating support of, a political party to which a candidate at the
election belongs;
(c) matter commenting on, stating or indicating any of the matters being submitted to the electors at
the election or any part of the policy of a candidate at the election or of the political party to which
a candidate at the election belongs;
(d) matter referring to a meeting held or to be held in connection with the election.”
688
ibid. Schedule 2, Part 1 defines the election period as follows:
‘(b) in relation to any other election to a Parliament—the period that starts on:
(i) the day on which the proposed polling day for the election is publicly announced; or
(ii)	the day on which the writs for the election are issued;
whichever happens first, and ends at the close of the poll on the polling day for the election;…’.
689
ibid. Schedule 2, Part 2 refers.
690
Section 79A of the Australian Broadcasting Corporation Act 1983 enables the ABC to determine the
extent and manner in which it broadcasts political matter. These guidelines are summarised in ABC,
‘Factsheet: Allocation of Free Broadcasting Time to political parties during election campaigns’, 2007,
available at www.abc.net.au/corp/pubs/documents/election_campaigns.pdf.
682
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advertising should not be directed at promoting party political interests.691 Convention also
stipulates that federal parliamentarians do not claim travel allowance from the day of their
official party campaign launch to the day after polling day.692

State and territory regulation of the campaign
10.8 State and territory regulation of campaigning is broadly similar to the Commonwealth
arrangements; for example, offences exist in each jurisdiction that are similar to those at the
Commonwealth level. A key difference across jurisdictions arises in the restriction of canvassing
for votes on election day at polling booths. Both the ACT693 and Tasmania694 prohibit
canvassing for votes within 100 metres of a polling booth on election day. Other jurisdictions
allow canvassing within much shorter distances of the polling booth, with the prohibited
distance ranging from three to ten metres.695
10.9 Defamation laws in each state and territory jurisdiction are also relevant to the campaign for
both federal and state and territory elections. If an election candidate believes that he or she
has been defamed, he or she may seek redress under the applicable statutory or common law,
including during federal elections.
10.10 Local laws and regulations also shape the conduct of campaigns for elections in all jurisdictions,
dealing with acts such as the display of posters on public property. Regimes for canvassing on
private property, such as in shopping centres, are often determined by the relevant property
manager.

Implied freedom of political communication
10.11 At the Commonwealth level,696 there is no legislated freedom of expression in Australia.697
The power to make laws with respect to elections, including campaign activities, is subject
to the implied freedom of political communication derived from sections 7 and 24 and other
provisions of the Australian Constitution, identified by the High Court of Australia in a series
of cases.698 The High Court has recognised that freedom of communication on matters of
government and politics is an ‘indispensable incident’ of the system of representative and
responsible government which is established by sections 7 and 24 of the Constitution.699
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Department of Finance and Deregulation, Guidelines on Campaign Advertising by Australian
Government Departments and Agencies, 2008, available at www.finance.gov.au/advertising/
guidelines-on-campaign-advertising.html.
Department of the Prime Minister and Cabinet, Guidance on Caretaker Conventions, 2007, p. 8. For
further discussion of the caretaker conventions, see Chapter 5, ‘Caretaker Conventions: An Overview of
Australian Jurisdictions’ in A Tiernan and J Menzies, Caretaker Conventions in Australasia: Minding the
shop for Government, ANU E-Press, Canberra, 2007.
Electoral Act 1992 (ACT) section 303.
Electoral Act 2004 (TAS) section 177.
New South Wales – 6 metres: Parliamentary Electorates and Elections Act 1912 (NSW) section 151H;
Victoria – 3 metres: Electoral Act 2002 (Vic) section 158; Queensland – 6 metres: Electoral Act 1992
(QLD) section 166, Western Australia – 6 metres: Electoral Act 1907 (WA) section 192; South Australia
– 6 metres: Electoral Act 1985 (SA) section 125; Northern Territory – 10 metres: Electoral Act 2004 (NT)
section 275.
Both the Charter of Human Rights and Responsibilities Act 2006 (Vic) and the Human Rights Act 2004
(ACT) guarantee freedom of expression.
The Australian Government has conducted a National Human Rights Consultation, which seeks
community views on the best ways to protect and promote human rights in the future, and on which
human rights and responsibilities should be protected and promoted. Further information is available
at www.humanrightsconsultation.gov.au.
Nationwide News Pty Ltd v Wills (1992) 177 CLR 1; Australian Capital Television Pty Ltd v
Commonwealth (1992) 177 CLR 106; Lange v Australian Broadcasting Corporation (1997) 189 CLR 520.
Lange v Australian Broadcasting Corporation (1997) 189 CLR 520 at 559 (the Court).
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10.12 In Lange v Australian Broadcasting Corporation,700 the Court found that the freedom of political
communication is not an individual right, rather it is a limit on the power of the Commonwealth
to enact legislation that restricts the freedom of political communication. Furthermore, the
Court found that the freedom of political communication is not absolute: the freedom is
limited to the extent necessary for the effective operation of the system of representative and
responsible government in Australia.
10.13 A two-part test for determining whether a law infringes the implied freedom of political
communication was outlined by a full bench of the High Court in Lange v Australian
Broadcasting Corporation and refined by McHugh J, supported by Gummow, Hayne and
Kirby JJ, in Coleman v Power701 as follows. First, does the law effectively burden freedom of
communication about government or political matters either in its terms, operation or effect?
Second, if the law effectively burdens that freedom, is the law reasonably appropriate and
adapted to serve a legitimate end in a manner which is compatible with the maintenance of the
constitutionally prescribed system of representative and responsible government?702
10.14 In Australian Capital Television Pty Ltd v Commonwealth,703 the Court found that the Political
Broadcasts and Political Disclosures Act 1991, which banned political advertising during
election campaigns and introduced mandatory free radio and television political advertising
time, was invalid for breaching the implied freedom of political communication, because ‘there
were other less drastic means by which the objectives of the law could be achieved’.704
10.15 The precise scope of the implied freedom remains unclear. It is clear that the freedom is not
confined to election periods705 and extends to federal, state and territory political matters.706
Protected political communications include those between elected representatives, candidates
and electors, as well as those between electors themselves.707 It has also been accepted that
the implied freedom applies to non-verbal as well as verbal communication.708
10.16 The implied freedom of political communication operates to limit the extent to which political
discussion and activity can be regulated. It appears that, especially during campaign periods,
this implied freedom will operate to prevent excessive restrictions on political communication.709

Challenges, opportunities and options for change
10.17 The constantly evolving nature of the campaign is an ongoing challenge for election
administrators. Political parties and other participants in the political process have proved
willing to adopt new practices, technologies and techniques which might allow them to reach
or persuade more voters.
700
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ibid.
Coleman v Power (2004) 220 CLR 1.
Lange v Australian Broadcasting Corporation (1997) 189 CLR 520 at 567 (the Court); Coleman v Power
(2004) 220 CLR 1 at 51 (McHugh J), 7778 (Gummow and Hayne JJ), and 82 (Kirby J).
Australian Capital Television Pty Ltd v Commonwealth (1992) 177 CLR 106.
This is the High Court’s explanation of its decision in Australian Capital Television Pty Ltd v
Commonwealth in its judgment in Lange v Australian Broadcasting Corporation (1997) 189 CLR 520 at
568 (the Court).
Theophanous v Herald & Weekly Times Ltd (1994) 182 CLR 104 at 121 (Mason CJ, Toohey and
Gaudron JJ).
ibid at 122 (Mason CJ, Toohey and Gaudron JJ), 155-156 (Brennan J).
Lange v Australian Broadcasting Corporation (1997) 189 CLR 520 at 560 (the Court).
Levy v Victoria (1997) 189 CLR 579 at 594-5 (Brennan CJ), 613 (Toohey and Gaudron JJ), 622-3
(McHugh J), and 641 (Kirby J).
G Williams, ‘The State of Play in Constitutionally Implied Freedom of Political Discussion and Bans
on Electoral Canvassing in Australia’, Research Paper No. 10 1996-97, Parliament of Australia
Parliamentary Library.
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10.18 The current provisions in the Electoral Act regulating campaigning are based on the
predominant styles of campaigning in 1918, such as public meetings, newspaper advertising,
the distribution of printed leaflets and flyers, and soapbox public addresses. Today, principal
campaigning techniques revolve around radio and television advertising, media friendly
campaign events and appearances, direct mail, and an increasing number of digital mediums,
referred to as ‘new media’.
10.19 Restrictions on campaign activities in Australia have only been seen as necessary where there
are demonstrable reasons why certain campaign behaviours need to be restricted. The existing
provisions seek to achieve a balance between the objectives of allowing an open campaign
with participants free to engage in public debate, and of protecting candidates and voters
from behaviour that is viewed as overly malicious or damaging to the integrity of the electoral
process. The evolving nature of the campaign leads to challenges for electoral administrators,
in seeking to find a similarly balanced approach to apply to emerging campaign behaviours.
10.20 Current restrictions on the campaign, and options for future reform, can be considered against
a number of the key principles outlined in chapter 2. For example, to ensure representation, it
could be argued that arrangements for the campaign should aim to create a level playing field
for all parties and candidates. To ensure neutrality, it might be contended that rules governing
the campaign should be applied equally to all parties and candidates, and public resources
should not benefit incumbents. Further, from the perspective of ensuring transparency and
a better informed public, it might be argued that regulation should ensure that political
advertising is accurate and transparent and does not prevent citizens from exercising their vote
freely and without undue pressure.
10.21 A number of challenges for electoral administrators are posed by the evolving nature of the
campaign process. Particular challenges addressed below are:
• the developing use of new media;
• the use of publicly-funded resources for party-political election campaigning; and
• the increasing length of ‘unofficial’ election campaigns.
10.22 There are also a number of opportunities for change in relation to various aspects of the
campaign. Specific opportunities addressed below include:
• possible changes to the campaign media blackout;
• options to improve clarity in the operation of electoral advertising laws;
• controls on the content of campaign advertising (‘truth in advertising’ laws);
• measures to ensure the neutrality of the polling booth;
• reforms to the how-to-vote card distribution process; and
• possible harmonisation of campaign regulations across jurisdictions.
10.23 In all of these areas, proposals for change would need to take account of the implied freedom
of political communication, outlined at paragraphs 10.11 to 10.16 above. One ‘light touch’
approach to regulation in these areas could be use of a voluntary code or codes of conduct
for political parties and candidates.710 Such codes could be developed by the AEC or by
parties and candidates themselves; compliance would be voluntary, but parties and candidates
could face public criticism if they failed to adhere to a widely-accepted code. Compliance
with the voluntary code could be reported on publicly by the AEC. A voluntary code could
potentially cover matters that may not easily be regulated by law. Parties and candidates may
view this system as preferable to formal legislative prohibitions restricting the campaign.
710

For instance, see International IDEA, Code of Conduct for Political Parties – Campaigning in
Democratic Elections, Stockholm, 1999, available at www.idea.int/publications/coc_campaigning/
upload/polparties.pdf.

146 Australian Government Electoral Reform Green Paper

Part 2 KEY ELEMENTS OF THE ELECTORAL PROCESS

On the other hand, there may be some circumstances in which a ‘heavier touch’ (formal
regulation) may be preferable to a voluntary code, as compliance could be enforced where
necessary.

Developing use of new media
10.24 ‘New media’ is a term meant to encompass the emergence of digital, computerised, or
networked information and communication technologies.711 Examples of new media include
the internet, e-mail, and mobile communications technology.
10.25 The rise of the internet has fundamentally influenced the campaign process. Over the last
decade, household access to the internet at home has more than quadrupled from 16% to
67%, while access to computers has increased from 44% to 75%.712 Political parties both in
Australia and abroad now use the internet to maximise the audience for their messages, both
between elections, and, in particular, in the year before an election, communicating their
messages through advertising and commentary in a range of forums including party internet
sites and applications such as FaceBook, MySpace, YouTube and Twitter.713
10.26 Other new media campaigning techniques seen at recent federal elections have included
tele-marketing, including through ‘robo-calling’ with automated telephone messages, and
viral e-mail spam campaigning.714 Other techniques, such as the use of text messaging, have
been used in overseas campaigns and are likely to be a feature of future Australian elections.715
None of these forms of media are currently regulated by the Electoral Act. While commercial
tele-marketing in Australia is subject to the Do Not Call Register716 and unsolicited commercial
emails are subject to the Spam Act 2003,717 registered political parties are exempt from the
application of these regulations. Even if this exemption were to be removed, these mechanisms
would have limited application to campaign activities, as most campaign activities are likely to
be considered non-commercial in nature.
10.27 There are undoubtedly future and currently unknown forms of new media which will emerge
to influence the campaign. Use of current forms of new media will also become more
sophisticated, particularly as internet access and speeds within Australia improve. As a
consequence, it might be argued that any amendments to impose electoral regulations on new
media should aim to retain a degree of flexibility to address potential new technologies, so as
not to require substantial legislative revisions at a future point in time.
10.28 The rise of the internet and other new media techniques has provided a number of benefits for
campaigning, including the following.
• By providing an additional avenue through which to inform and educate voters, it might be
argued that public debate about our democracy has been enhanced.
• The internet is emerging as a tool for encouraging civic participation. The wide availability
and use of the internet makes it a valuable forum for people to discuss political issues.
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See T Flew, New Media: an Introduction, third edition, Oxford University Press: South Melbourne,
2008, pp. 2-3.
ABS cat. no. 8146.0, Household Use of Information Technology, Australia, 2007-08. During 200708, 72% of people aged 15 years or over accessed the internet from any location in the previous 12
months.
T Flew, ‘Not yet the Internet election: Online media, political commentary and the 2007 Australian
federal election’, Media International Australia, vol. 126, 2008, accessed at eprints.qut.edu.au; C
Elsworth, ‘US Election 2008 fought out over the internet’, The Telegraph (UK), 4 November 2008; C
Miller, ‘How Obama’s internet campaign changed politics’, New York Times, 7 November 2008.
S Miskin, ‘Campaigning in the 2004 Federal Election: Innovations and Traditions’, Research Note No.
30 2004-05, Parliament of Australia Parliamentary Library.
The Age, ‘Msg 2 candidates: u get more votes with txt’, 18 December 2007.
For further information on the Do Not Call Register, see www.donotcall.gov.au.
Spam Act 2003, subsection 16(1).
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The 2007 federal election saw a record number of ‘citizen journalists’ discussing political
developments and campaign issues on a range of blogs, discussion boards, and news sites.718
• The speed with which material can be disseminated on the internet has also made it
possible for parties and candidates to speedily clarify incorrect assertions, or respond to rival
advertising messages.
• While the involvement of third parties in the campaign is not a new phenomenon, new
media gives third parties a greater opportunity to disseminate their message more quickly
than was previously possible.
New media can also assist Australians abroad to obtain information about, and participate
in, the campaign in Australia, which may have particular benefits if options to expand the
expatriate franchise (as discussed in chapter 4) were adopted.
10.29 However, while there have been no widespread allegations of misuse of new media in
campaigning to date, the emergence of new media poses a number of challenges for
electoral administrators, as the following examples illustrate.
• The election advertising blackout, which applies to television and radio, does not apply to
the internet or other forms of new media such as tele-marketing or text messaging.719 The
electronic media blackout is governed by the Broadcasting Services Act 1992 (BSA), which
is administered by the Australian Communications and Media Authority (ACMA). ACMA
only has power over entities that have been granted a broadcast license under the Act. This
extends only to radio and television broadcasters, as internet sites do not require a license.
Applying the blackout to the internet and other new media could not be accomplished
through the BSA.
• Section 328A of the Electoral Act applies specifically to the publication of electoral
advertisements on the internet, requiring each paid advertisement to carry the name and
address of the person who authorised it. The AEC received a number of complaints in
relation to the use of the internet during the 2007 election, chiefly in relation to unpaid
advertisements, which are not regulated by section 328A.720
10.30 Regulating campaign activity on the internet poses a number of difficulties, including the
following.
• The international nature of the internet721 means that tracking down, charging and
prosecuting persons outside Australia can be extremely complicated, even where offences
are expressed to have extra-territorial operation.722
• The dynamic nature of the internet, and its ability to distribute information rapidly and
widely, means that it can be difficult to remove offending material in a timely manner.
Even if material is promptly removed, harmful consequences may have already occurred.
• It can be relatively straightforward for individuals to place misleading or inaccurate material
on internet sites, but much harder for electoral officials to ensure that such material is
removed. For example, in the lead-up to the 2007 federal election, an incident occurred
where an unauthorised MySpace account was established in the name of a candidate and
used to distribute incorrect information about the candidate.723
718
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A Bruns, ‘Citizen Journalism in the 2007 Federal Election’, 2008, available at ejournalist.com.au/v8n1/
Bruns.pdf.
L Sinclair, ‘Net loophole in pre-poll blackout’, The Australian, 18 October 2007.
AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, p. 71.
Administration and Cost of Elections (ACE) Project, ‘New Media’, ACE Encyclopaedia, available at
aceproject.org/ace-en/topics/me/meb/meb03/meb03b.
For example, subsection 328A(1) of the Electoral Act has extra-territorial operation.
S Bennett and S Barber, ‘Commonwealth Election 2007’, Research Paper No. 30 2007-08, Parliament
of Australia Parliamentary Library, p. 23; Australian Broadcasting Corporation, ‘Row erupts over fake
ACT Treasurer Facebook page’, ABC News Online, 24 April 2009, available at www.abc.net.au/news/
stories/2009/04/24/2551794.htm.
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In addition to these practical challenges, the implied freedom of political communication
would limit the degree to which legislators can regulate political discussion conducted
through new media. Freedom of speech arguments might also be advanced as to why any
restrictions on new media should be limited.
10.31 In light of these challenges, key questions for consideration are the extent to which new and
emerging campaign techniques made possible by new media require regulation, the extent to
which any attempts to extend current campaign regulations to emerging forms of new media
are likely to be successful, and possible scope for use of voluntary codes of conduct as an
alternative to formal regulation.
10.32 Noting the difficulties outlined above in effectively regulating new media, options for a ‘heavier
touch’ approach (formal regulation) could include:
• regulating the use of new media in the campaign by imposing restrictions directly onto
registered parties and candidates, and possibly third parties and organisations involved in
campaign activities; or
• explicitly prohibiting certain types of emerging campaign behaviour that are determined to
be an unacceptable threat to the electoral process.
Other forms of regulation could be considered as future campaign practices using new
technologies develop.

Use of public resources for political campaigns
10.33 Many of the benefits enjoyed by incumbents are not explicitly related to the campaign.
Printing and communication allowances, and the provision of office equipment and facilities,
are all entitlements provided to elected parliamentarians. Outside of the campaign, these
entitlements allow parliamentarians to service and inform their electorate about community
issues and relevant government programs and policies.
10.34 However, there have been some suggestions that these entitlements are increasingly being
used for party-political campaign purposes.724 Commentators contend that the use of such
entitlements for election campaign purposes provides incumbents with public resources not
available to other candidates.725 It has also been suggested that an emerging practice is the
use of parliamentary printing allowances to fund ‘what is effectively direct canvassing by mail to
constituents’.726
10.35 2006 amendments saw changes to the carryover provisions for printing entitlements,
permitting 45% of the allowance of a member of the House of Representatives to be rolled
over annually, thus increasing the amount incumbent members could spend in an election
year.727 Some commentators argued this allowed incumbent members to build up an ‘electionyear nest egg’, providing a big advantage over prospective challengers.728 This rollover
provision for the printing allowance was removed from 1 July 2008, and the rollover provision
for the communications allowance has been removed from 1 October 2009.
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See, for instance, S Young, submission no. 77 to JSCEM, Inquiry into the 2007 Federal Election, 2008,
p. 8; P Strangio, ‘Incumbency Benefits: An Unhealthy Trend?’, Australian Senate Occasional Lecture,
Main Committee Room, Parliament House, 25 August 2006.
M Sawer, ‘Democratic Values: Political Equality?’, Democratic Audit of Australia, 2007, pp. 4-5.
M Sawer, ‘Election 2004: How democratic are Australia’s elections?’, Australian Review of Public Affairs,
Digest, 3 September 2004.
P Coorey, ‘MPs $60m junk mail allowance’, Sydney Morning Herald, 17 August 2006.
P Andren, ‘Level Democratic Playing Field—You Must Be Joking’, Democratic Audit of Australia, 2004,
p. 1.
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10.36 From 1 July 2008, the annual printing entitlement for a member of the House of
Representatives was reduced by one-third, from $150,000 to $100,000.729 From 1 October
2009, this entitlement will be reduced by a further 25%, to $75,000 per year. This further
reduction is one element of a range of reform measures introduced to reduce cost and increase
transparency of the parliamentary entitlements system, following a performance audit of the
administration of Parliamentarians’ entitlements that was undertaken by the Australian National
Audit Office.730 Additional reforms that will commence on 1 October 2009 include:731
• a prohibition on the use of the printing entitlement for party, personal, commercial or
electioneering purposes;
• a specific prohibition on the use of printing entitlements to print how to vote cards;
• a limit on the number of postal vote applications that may be printed using printing
entitlements;732
• a cap of $35,000 per annum on office consumables such as toner and paper;
• combining the current printing and communications allowances into a single entitlement and
removal of the carryover provisions of the communications allowance entitlement;
• establishing a vetting and checking system within the Department of Finance and
Deregulation to ensure that printed material is within entitlement; and
• expanding reporting and accountability arrangements to provide that all expenditure related
to parliamentary entitlements administered by the Department of Finance and Deregulation
will be tabled in the Parliament and published on the Department’s website.
Further, an independent panel is to undertake a review of all parliamentary entitlements, and
will report to the Australian Government within six months of its establishment.
10.37 In addition to printing and communications entitlements, members of both Houses of
Parliament are entitled to use their publicly funded travelling allowances during the campaign
period.733 According to the current convention, parliamentarians continue to be eligible to
receive travelling allowance after Parliament has been dissolved,734 and ministers and shadow
ministers continue to be eligible to claim travelling allowance up until their party’s ‘official’
campaign launch. After this point, the political parties must foot the bill for candidate travelling
allowances. At both the 2004 and 2007 elections, both major parties did not formally ‘launch’
their campaign until two weeks prior to polling day, allowing incumbent ministers and shadow
ministers to claim four weeks of publicly funded travel allowance following the issue of the
writs.735
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Parliamentary Entitlements Regulations 1997, subregulation 3(2).
Australian National Audit Office, Administration of Parliamentarians’ Entitlements by the Department
of Finance and Deregulation, Audit Report No.3 2009-10, 2009.
Senator the Hon J Ludwig, (Cabinet Secretary and Special Minister of State), Reform of Parliamentary
entitlements, Media Release, 8 September 2009.
The number of postal vote applications that may be produced per election is 50% of the number
of enrolled voters in the state, territory or electorate that a member or Senator represents, as at the
last working day of March prior to an election (Senator the Hon J Ludwig, Special Minister of State,
Ministerial Circular 2009/21: Changes to the Printing Entitlement and the Communications Allowance,
8 September 2009).
Under Remuneration Tribunal Determination 2006/18, clause 2.1, travel by scheduled services may be
accessed for parliamentary and electorate business, but not party business, other than for meetings or
a parliamentary political party (such as occurs at a campaign launch).
Subject to the limits in the relevant provisions of the Remuneration Tribunal Determination 2008/15.
S Young and J-C Tham, ‘Political finance in Australia: a skewed and secret system’, Democratic Audit of
Australia, 2006, p. 57.
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10.38 Electorate offices have been used for canvassing constituents by using the office
telecommunication systems, and production of party political paraphernalia.736 Parliamentarians
are advised that as the electorate office is an Australian Government leased office, signs
promoting a member’s own, or any other person’s candidacy, or that of a political party or
other political slogans should not be displayed on the external walls, windows, fences, etc. of
the electorate office. The permanent signage on a Senator or member’s electorate office may
include the party affiliation of the Senator or member, as well as a party logo, provided such
signage conforms to the terms of the lease and any other local government requirements.
10.39 Electorate staff are employed to assist a Senator or member to carry out their duties as a
member of Parliament, and by convention, they may not be used for party political purposes.
Also by convention, both electorate and personal employees may undertake activities in
support of the re-election of their employing Senator or member, but not in support of the
election or re-election of others.
10.40 Additional options for ensuring incumbents are not provided with public resources not
available to other candidates might include:
• expanding the reforms outlined at paragraph 10.36 to apply to other parliamentary
entitlements;
• independent audits of the use of parliamentary entitlements, once in each electoral cycle;737
or
• giving the power to determine the levels of, and rules governing, all parliamentary
entitlements to an independent body.738

Increasing length of campaign period
10.41 It is clear that the campaign is no longer limited to the period between the issue of the writ
and polling day. The approach to campaigning for election in Australia has evolved from
campaigning in the period immediately before an election to engaging in continuous or
permanent campaigning between elections, with a dramatic increase in campaigning in the
year before an election.739 Commentators have coined the term ‘phony campaign’ to describe
the period of campaigning before an election is officially called.740
10.42 While most existing electoral regulations apply at all times, there are some that apply only
during the ‘campaign period’, defined as the period between the issue of the writ and polling
day.741 The expanding length of the campaign period has led to arguments that campaign
regulations should apply for a longer period.742 On the other hand, extending such regulation
might be seen as an unjustified restriction on freedom of speech and political communication.
10.43 Options for reform in this area include:
• a voluntary code of conduct for parties and candidates, which could be expressed to cover
campaigning activities during the official ‘campaign period’ as well as outside that period;

736

737

738
739

740
741
742

Z Ghazarian, ‘State of assistance? Political parties and state support in Australia’, Australian Review of
Public Affairs, Volume 7, Number 1, 2006, pp. 70-71.
A Murray, submission no. 5 to Australian Government Electoral Reform Green Paper - Donations,
Funding and Expenditure, 2009, p. 4.
N Kelly, ‘MPs incumbency benefits keep growing’, Democratic Audit of Australia, 2006.
P Van Onselen and W Errington, ‘The Democratic State as a Marketing Tool: The Permanent Campaign
in Australia’, Commonwealth & Comparative Politics, vol. 45, no. 1, 2007, p. 78.
R Taylor, ‘Australians wait on PM to end “phony” election war’, Reuters, 11 October 2007.
See paragraph 10.4.
F Fletcher, ‘Free and Fair Elections: regulations that ensure a “fair go”, Address to the Parliament of
Victoria, 2007, pp. 10-11, available at: www.sisr.net/publications/0706fletcher.pdf.
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• extending the operation of existing campaign regulations for longer periods;
• legislatively designating a specific period of time prior to an election being required (such
the six months before the date upon which the House of Representatives is due to expire,
or the date of announcement of an early election held prior to that time) as the ‘campaign
period’, and applying additional restrictions to matters such as use of public resources during
this period; or
• amending existing campaign regulations and drafting future campaign regulations so that
they have application at all times.

Media blackouts
10.44 The three-day media blackout effectively provides a ‘cooling off’ period in the lead up to
polling day, during which political parties, candidates and others are no longer able to purchase
time on television and radio to broadcast political advertising.
10.45 The media blackout is common to many countries and is intended to allow ‘the electorate to
weigh the options and to exercise their franchise freely and without undue pressure.’743 The
blackout was also designed to prevent candidates from releasing, close to polling day with
minimal opportunities for response, ‘a scandalous allegation or scare story which would deceive
the voters and secure some unfair advantage’.744
10.46 The blackout is accepted by many as an effective technique during the final days of an election
campaign to ensure electors are able to make informed and independent decisions about
the candidates, without being subject to advertising persuasion. It might be argued that the
media blackout should be extended,745 particularly given the ever-increasing number of votes
being cast before the media blackout applies.746 However, the implied freedom of political
communication would restrict the extent to which the blackout period could be lengthened.
As noted above, consideration could also be given to the extent to which the blackout could or
should be applied to new media.
10.47 On the other hand, given the limited application of the media blackout to the range of media
utilised in campaigning and the increasing number of votes being cast before polling day, it
might be argued that the blackout is becoming increasingly redundant and should be ceased.
10.48 Potential areas for reform in relation to the media blackout might include:
• extending the media blackout so that it runs for a longer period prior to polling day;
• extending the application of the blackout to other forms of media, such as newspaper,
internet and other forms of new media;
• a blanket ban on all campaign activity for a specified period prior to polling day; or
• noting the challenges in applying the blackout to new media, ceasing the blackout entirely.

Clarity in the operation of electoral advertising laws
10.49 As noted at paragraph 10.3, the Electoral Act includes an offence for printing or publishing
an ‘electoral advertisement’ that does not state the name and address of the person who
authorised the advertisement. Subsection 328(5) of the Electoral Act defines ‘electoral
advertisement’ as follows:
743
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International IDEA, ‘Democratic Electoral Campaigns’, Chapter 9, in International IDEA, International
Electoral Standards: Guidelines for reviewing the legal framework for elections, Stockholm, 2002, p. 56,
available at www.idea.int/publications/ies/upload/9.%20Democratic%20electoral%20campaigns.pdf.
S Mills, The New Machine Men: Polls and Persuasion in Australian Politics, Penguin, Ringwood, 1986, p. 178.
Complete bans on election campaign advertising existing in the UK: Broadcasting Act 1990 (UK)
paragraph 8(2)(a) for television and paragraph 92(2)(a) for radio.; and New Zealand: Broadcasting Act
1989 (NZ), section 70.
AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., pp. 37-41.
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‘electoral advertisement, handbill, pamphlet, poster or notice means an advertisement,
handbill, pamphlet, poster or notice that contains electoral matter, but does not include
an advertisement in a newspaper announcing the holding of a meeting.’
10.50 ‘Electoral matter’ is defined by subsection 4(1) of the Electoral Act as ‘matter which is intended
or likely to affect voting in an election’. Subsection 4(9) of the Electoral Act provides that ‘matter
shall be taken to be intended or likely to affect voting an election if it contains an express or
implicit reference to, or comment on’:
• the election;
• the Government, the Opposition, a previous Government or a previous Opposition of the
Commonwealth, a state or a territory;
• a member or former member of the Parliament of the Commonwealth or a state, or of the
legislature of a territory;
• a political party, a branch of division of a political party or a candidate or group of candidates
in the election; or
• an issue submitted to, or otherwise before, the electors in connection with the election.
10.51 This broad definition of ‘electoral matter’ has given rise to some uncertainty about the types of
material that must be authorised under the Electoral Act. For example, doubt has arisen as to
the circumstances in which Government signage and other material must carry authorisation.747
10.52 The AEC has noted that while the intent of these provisions is to ‘ensure electors are informed
about the source of political advertising’,748 ‘there is a lack of full clarity in relation to the
operation of electoral advertising laws’.749 Options that could be considered to enhance clarity
around these laws include:
• tightening the definition of ‘electoral matter’ in the Electoral Act to provide greater certainty
about the types of material that require authorisation; and/or
• providing greater explanatory and guidance material, through the AEC, about the
application of the electoral advertising laws in the Electoral Act.

Truth in advertising
10.53 The issue of ‘truth’ in political advertising has been raised periodically by concerned electors,
commentators, political parties and other community members. At present, the ‘truth’ of
political advertising is not specifically regulated at the Commonwealth level.750 The Electoral
Act provides that it is an offence during an election period to ‘print, publish or distribute, or
cause, permit or authorise to be printed, published or distributed’ anything ‘likely to mislead
or deceive an elector in relation to casting of a vote’.751 However, this provision only applies to
material aimed at deceiving an elector in relation to procedural aspects of ‘casting a vote’, such
as how to mark a ballot paper and deposit it in the ballot box.752
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See, for example, Senator J Ludwig, ‘Australian Government Signs’, Media Release, 3 September
2009, available at www.smos.gov.au/media/2009/mr_332009.html.
AEC, Electoral Backgrounder No. 15 – Electoral Advertising, 2007, available at www.aec.gov.au/pdf/
backgrounders/15/EB_15_Electoral_Advertising07.pdf
AEC, ‘National Building – Economic Stimulus Plan school signage’, Media Release, 7 September 2009,
available at www.aec.gov.au/About_AEC/Media_releases/2009/09-07.htm/
Note that defamation laws, as discussed in paragraph 10.9, do provide some redress against false
allegations being uttered in the political context.
Electoral Act, op. cit., subsection 329(1).
Evans v Crichton-Browne (1981) 147 CLR 169 at 207-8 (the Court); Webster v Deahm (1993) 116 ALR 222.
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10.54 One commentator has contended that:
‘The potential impact of misleading or false statements made in the course of
electioneering is undoubted. Such campaigning obviously has an adverse affect upon the
public interest. It may distort election outcomes, divert voter attention from substantive
issues and may even discourage qualified individuals from seeking election.’ 753
10.55 Proponents of regulation argue that penalties for failure to represent the truth in political
advertising would ‘promote fairness, improve accountability and restore trust in politicians and
the political system’.754 Others point to the difficulties candidates and parties face in rebutting
false or misleading claims made about them, particularly when such claims are disseminated
close to polling day.755
10.56 The Electoral Act has previously contained, albeit briefly, a prohibition on ‘untrue’ advertising.
In 1983, the Commonwealth Electoral Legislation Amendment Act 1983 introduced new
section 116(2) into the Electoral Act. This section provided:
A person shall not, during the relevant period in relation to an election under this Act,
print, publish, or distribute, or cause, permit or authorise to be printed, published or
distributed, any electoral advertisement containing a statement:
1. that is untrue; and
2. that is, or is likely to be, misleading or deceptive.
10.57 This provision was repealed just six months after it entered into force, following
recommendations from JSCER in its Second Report of August 1984. JSCER deemed the
section ‘unworkable’,756 concluding that legislation was not a means by which fair and truthful
advertising could be achieved.757 The Committee found that political advertising involves
concepts, ideas, policies and images (often contested by the opposing parties) which cannot
be subjected to a test of truth, truth itself being inherently difficult to define.758 It was also
concerned that decisions as to whether a political statement is ‘true’ would necessarily involve
a political judgment, based upon political premises, which an impartial body would be poorly
placed to adjudicate.759
10.58 South Australia is the only Australian jurisdiction which has enacted legislation which attempts
to regulate truth in electoral advertising. In 1985, an offence was introduced making it illegal to
authorise or publish an advertisement purporting to be a statement of fact, when the statement
is inaccurate and misleading to a material extent.760 The South Australian legislation does not
ban all ‘untruths’ in political advertising; it extends to inaccurate statements of fact rather than
any statements (including expressions of opinion) found to be ‘untrue’.761
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G Williams, ‘Truth in Political Advertising Legislation in Australia’, Research Paper No. 13 2006-07,
Parliament of Australia Parliamentary Library.
A Murray, ‘Truth in Political Advertising’, Australian Democrats, 2007, available at www.andrewmurray.
org.au/documents/505/Electoral_PoliticalAdvertising.pdf.
JSCEM, 1998 Federal Election: Report of the inquiry into the 1998 Federal Election and Matters
Related Thereto, op. cit., p. 42.
JSCER, Commonwealth Parliament, Second Report, August 1984, p. 21.
ibid., p. 26.
ibid., pp. 18-19, 26.
ibid., p. 21.
Electoral Act 1985 (SA) section 113.
Senate Finance and Public Administration Legislation Committee, Commonwealth Parliament, Report
on the Charter of Political Honesty Bill 2000 [2002]; Electoral Amendment (Political Honesty) Bill 2000
[2002]; Provisions of Government Advertising (Objectivity, Fairness and Accountability) Bill 2000;
Auditor of Parliamentary Allowances and Entitlements Bill [No. 2], 2002, p. 83.
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10.59 Subsequent JSCEM deliberations and reports have considered this matter and made various
recommendations about re-instating similar ‘truth’ in advertising provisions.762 In 1997, JSCEM
supported the introduction of legislation to prohibit misleading statements of fact in terms
very similar to the South Australian provision. The Committee drew parallels with section 52
of the Trade Practices Act 1974, finding that if misleading and deceptive conduct could be
effectively prohibited from private sector advertising, there was no reason why the same could
not apply to political advertising. The then government did not support this recommendation,
arguing that the legislation would be too difficult to enforce and could be open to challenge,763
and that voters remain the most appropriate arbiters of the veracity of political claims made
through advertising.764
10.60 Calls for increased regulation have grown since political advertising on commercial television
ceased to be subject to industry guidelines on truthfulness and accuracy. Until 2002, the then
Federation of Australian Commercial Television Stations (FACTS) held political advertisements
to the same industry standards as private sector advertisements, seeking substantiation
for statements made in political advertisements and considering complaints regarding the
accuracy of statements. During the 2001 election campaign, FACTS forced the withdrawal of
five advertisements that it deemed to be false or misleading.765 However, after receiving advice
that the Trade Practices Act 1974 did not apply to political advertisements, FACTS announced
it would ‘no longer vet political advertising for accuracy or seek any substantiation of claims
made in the advertisements’.766
10.61 Some argue that the long standing South Australian precedent, which has survived
constitutional challenge,767 is an ‘effective and valid [model] by which truth in political
advertising might be regulated’.768 Opposition parties in both Queensland769 and New South
Wales770 have attempted to introduce regulation along lines similar to South Australia, but have
not managed to secure passage of the legislation through parliament.
10.62 In 2002, the Senate Finance and Public Administration Committee examined the South
Australian model in depth, hearing evidence from a former South Australian Electoral
Commissioner that in his opinion the provision had not changed the political culture of the
state to any great extent and instead offered the opportunity for political parties to disrupt the
electoral process.771 The limited number of prosecutions under the provision was also cited
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JSCEM, The 1993 Federal Election: Report of the inquiry into the conduct of the 1993 federal election
and matters related thereto, 1994, p. 109; JSCEM, The 1996 federal election: Report of the inquiry into
the conduct of the 1996 federal election and matters related thereto, op. cit., p. 85.
Australian Government Response to JSCEM, The 1996 federal election: Report of the inquiry into the
conduct of the 1996 federal election and matters related thereto, 1998, paragraph 48.
ibid., paragraph 49.
ABC Radio, ‘Media blitz before election’, AM Program, 6 November 2001, as cited in S Miskin and
R Grant, ‘Political advertising in Australia’, Research Brief No.5, 2004-05, Parliament of Australia
Parliamentary Library, p. 7.
See J Koutsoukis, ‘Major parties welcome new election advertising rules’, The Age, 25 August 2004,
p. 3, as cited in S Miskin and R Grant, ibid., p. 1.
Cameron v Becker (1995) 64 SASR 238.
G Williams, ‘Truth in Political Advertising Legislation in Australia’, op. cit. See also Senator B Brown,
Australian Greens, Dissenting Report in JSCEM, Report on the Conduct of the 2007 Federal Election
and Matters Related Thereto, op. cit., pp. 335-336
Electoral Amendment Bill 1999 (Qld) section 163A: ‘A person must not, during the election period
for an election, publish or permit or authorise another person to publish an electoral advertisement
containing a statement that is false or misleading in a material particular’.
Parliamentary Electorates and Elections Amendment (Truth in Advertising) Bill 2007 (NSW), section
151AA: ‘A person who authorises, causes or permits the publication of an electoral advertisement
(an advertiser) is guilty of an offence if the advertisement contains a statement purporting to be a
statement of fact that is inaccurate and misleading to a material extent’.
Senate Finance and Public Administration Legislation Committee, op. cit., p. 88.
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as evidence against its effectiveness.772 Ultimately, the Committee recommended against
the introduction of such a provision, citing the ‘difficulties in ensuring a prompt response to
complaints and preventing misuse of the legislation to score political advantage’.773
10.63 The Committee also examined the possibility of extending the application of section 52 of the
Trade Practices Act 1974 to political advertising. Section 52 currently prohibits corporations
from engaging in conduct that is misleading or deceptive or likely to mislead or deceive. The
provision has been commonly applied to commercial advertising.774 Four key distinctions
were made between the trade practices model and proposals to regulate political advertising
by legislation: the impact of the implied freedom of political communication, the difference
between political and commercial advertising, the distinction between civil and criminal
penalties, and the speed of available remedies.775 Again, the Committee noted difficulties
in drafting suitable and practical provisions to achieve truth in electoral advertising and
recommended against such a provision.776
10.64 Those against truth in advertising regulation argue any provision would be unworkable,777 for
reasons including the following.
• The lack of a suitable body for enforcement is a key hurdle.778 It can be argued that the
neutrality and impartiality of existing bodies, such as the AEC, may be compromised if they
are required to rule on what will be highly vexed and publicised political issues.779
• As the preferred remedy in case of misleading or deceptive advertising would generally be
injunctive, there is an argument that judicial oversight may be warranted. Remedies would
also have to be provided in an efficient and timely manner to ensure offending advertising
material is removed or corrected as soon as possible. Such prompt enforcement of remedies
may not be readily available on polling day.
• Further, it is contended that regulation may lead to increased numbers of nuisance claims by
voters or candidates seeking to prevent an opposition advertisement from publication.780
10.65 Given these potential challenges, one option that could be considered to increase the
deterrent effect of truth in advertising laws might be to disqualify any person who had
breached such laws from being chosen or sitting as a member of either House of Parliament
for a specified period (such as two years). This could align with a similar provision currently in
the Electoral Act which disqualifies persons convicted of bribery or undue influence offences
from being chosen or sitting as a member for two years from the date of their conviction.781
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ibid., pp. 92-93.
JSCEM, 2001 Federal Election: Report of the inquiry into the 2001 Federal Election and Matters
Related Thereto, 2003, p. 133.
Senator P Durack, ‘Electoral and Referendum Amendment Bill: Second Reading’, Senate, Debates, 11
October 1984, p. 1679.
JSCEM, The 1993 Federal Election: Report of the inquiry into the conduct of the 1993 federal election
and matters related thereto, op. cit., p. 109; AEC, submission no. 109 to JSCEM, The 1996 federal
election: Report of the inquiry into the conduct of the 1996 federal election and matters related
thereto, 1996; G Carney, submission no. 11 to Senate Finance and Public Administration Legislation
Committee, Inquiry into the Charter of Political Honesty Bill 2000 [2002]; Electoral Amendment
(Political Honesty) Bill 2000 [2002]; Provisions of Government Advertising (Objectivity, Fairness and
Accountability) Bill 2000; Auditor of Parliamentary Allowances and Entitlements Bill [No. 2], p. 2.
Senate Finance and Public Administration Legislation Committee, op. cit., Hansard (A Becker), 6 April
2001, p. 43; Commonwealth Parliament, Senate, Debates, Senator R Ray, Electoral and Referendum
Amendment Bill 1984, 16 October 1984, p. 1716.
Electoral Act, op. cit., section 386.
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However, it might be argued against this option that this approach would be too heavyhanded, or that it would encourage parties to implement arrangements in which candidates or
members did not play a role in authorising advertisements.
10.66 Against truth in advertising laws, it has also been argued that it should be up to the voters
to judge the veracity of claims made in political advertising, just as they judge the veracity of
claims made in commercial advertising.782 Given the experience that voters have with negative
campaign advertising in Australia,783 it might be contended that voters can distinguish between
legitimate claims and mere allegations.

Polling booth neutrality
10.67 The Electoral Act prohibits the canvassing for votes and the exhibition of any notice or sign
(other than an official notice relating to an election) within six metres of the entrance to a
polling booth. However, the Act does not prohibit campaign activity outside the six metre
limit. At most polling booths, electors will find the booth’s perimeter decorated by large and
colourful signage and bunting, either for one particular party or a number of different parties
and candidates.
10.68 Large and colourful signage outside polling booths can serve a useful purpose. For example,
such signage on election day can provide a valuable guide to electors in locating polling
booths within their division. The colour can also add to the election day atmosphere and foster
a sense of civic engagement. Regulation needs to strike a balance between competing aims
– on the one hand, maintaining the neutrality of the polling booth, whilst on the other hand,
allowing parties and candidates to promote themselves to electors.
10.69 Around 10% of voters report that they are ‘undecided’ as to which way they will vote on
election day.784 Many of these voters report that they only decide in the polling booth,
and candidates might therefore see the area surrounding the polling booth an important
opportunity to ‘reach’ undecided voters before they enter the booth to cast their vote.
10.70 One line of argument is that voters should be able to cast an informed vote, in a neutral
environment, free of any undue pressure or influence. Opponents of this view might advocate
that parties and candidates should be able to freely express their views and promote their
candidate outside the booth, and that many voters have come to rely on the provision of
voting information at the polling booth for their preferred candidate.
10.71 Minor parties have complained that the major political parties are taking advantage of the
current lack of regulation, by monopolising all available space for posters at certain polling
booths.785 At present, parties can erect posters and signage at polling booths on a first come,
first served basis subject to state, territory and local regulations. JSCEM has noted that these
practices affect smaller parties more than larger ones, which have ‘the resources for more
and larger signs, and often more personnel to deploy to reserve desirable locations outside
booths’.786
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AEC, submission no. 109 to JSCEM, The 1996 federal election: Report of the inquiry into the conduct
of the 1996 federal election and matters related thereto, op. cit., p. 7.
See, for instance, S Young, ‘Scare Campaigns: Negative Political Advertising in Australia’, Paper
presented to the Australasian Political Studies Association Conference, University of Tasmania, Hobart,
2003.
Australian Election Study, Question B.4. ‘When did you decide how you would definitely vote in this
election?’, Australian National University, 1998 – 11.3%, 2001 – 12.3%, 2004 – 8.6%, 2007 – 7.9%.
Australian Greens, submission no. 107 to JSCEM, Inquiry into the Conduct of the 2004 Federal
Election and Matters Related Thereto, 2005, pp. 2-3.
JSCEM, Inquiry into the Conduct of the 2004 Federal Election and Matters Related Thereto, op. cit.,
p. 114.
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10.72 Options for reform (bearing in mind the need to take account of the implied freedom of
political communication) might include:
• a complete ban on electoral advertising within a specified distance of polling booths;
• a ban on canvassing for votes within 100 metres of a polling booth, as applies in Tasmania
and the ACT;
• limiting the size or type of posters or signs displayed at a polling booth;787
• limiting the number of posters or signs each candidate can display at a polling booth;
• limiting the number of supporters each candidate is allowed to distribute candidate
information outside a polling booth;788 or
• a prohibition on advertising material being displayed on a polling booth fence or perimeter
prior to a certain time on election day.

How-to-vote cards
10.73 How-to-vote cards are a common, but not universal, element of polling days in Australia. At
most polling booths, political party workers will set up desks or stands outside entry points to
polling booths to distribute how-to-vote cards to voters, in accordance with the rules in each
jurisdiction prohibiting canvassing within a specified distance from polling booths, as discussed
at paragraph 10.8.
10.74 How-to-vote cards in Australia are the key material distributed by candidates and their
supporters at the booth, and a majority of voters report that they use how-to-vote cards in
casting their vote.789 A number of existing regulations in the Electoral Act apply to the howto-vote card. Section 329 has application to how-to-vote cards, making it an offence to print,
publish or distribute any how-to-vote card that is likely to mislead or deceive an elector in
relation to the casting of a vote in an election. Section 335 makes it offence to exhibit or leave
how-to-vote cards in any polling booth. Section 328 also has application to how-to-vote cards,
requiring the name and full street address of the authoriser to be printed on the cards.
10.75 The AEC has noted that how-to-vote cards can assist in reducing the number of informal votes
cast at an election, by providing voters clear guidance as to how to mark the ballot paper.790
It has also been contended that the distribution of how-to-vote cards on election day both
‘mobilises democratic participation and keeps political parties in touch with their members
and supporters’.791 There may also be implications regarding the implied freedom of political
communication in attempting to limit the ability of candidates and their supporters to provide
material to voters. The political parties also rely on voter adherence to how-to-vote cards so
that value can be attached to preference deals executed between competing parties and
candidates.792
10.76 There have been a number of proposals for reform in the use of how-to-vote cards, largely
motivated to address the following issues:
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and campaign information outside polling booth. It could be argued that placing limits on parties or
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2007 pp. 40-41.
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• the allegedly misleading nature of some how-to-vote cards;793
• the behaviour of political party workers distributing how-to-vote cards; and
• the environmental impact of current how-to-vote card practices.
10.77 Some complaints have been made about misleading how-to-vote cards, often because the
cards suggest an association between a particular candidate and another candidate or party
which does not exist.794 Whilst existing electoral offences do prohibit this behaviour, remedial
action can be difficult to enforce on election day, and allegedly prohibited how-to-vote cards
can continue to be distributed.
10.78 Options for reform in this area include:
• allowing the presiding officer at any given polling booth to confiscate how-to-vote cards
deemed to be misleading;795
• requiring all how-to-vote cards to be registered with the AEC prior to election day;796 or
• requiring the AEC to approve all how-to-vote cards before election day.797
10.79 To address concerns that electors were being harassed on their way into the polling booths by
party workers distributing how-to-vote cards,798 it has been suggested that the AEC develop
a code of conduct to be signed and agreed by all party workers at polling places on election
day.799 Alternatively, it has been suggested that how-to-vote cards for each candidate be
displayed in booths rather than handed out.800
10.80 This latter suggestion has also been raised in the context of ensuring the neutrality of the
polling booth, and in limiting the environmental impact of the distribution of how-to-vote cards.
Given that each voter can be given multiple how-to-vote cards, the amount of paper used in
this process is high. Though the AEC currently provides recycling bins at each polling booth to
minimise wastage,801 some argue that other initiatives, such as the display of the how-to-vote
cards for all candidates in each booth, would greatly reduce the amount of paper used on
election day.802
793
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JSCEM, Inquiry into the Conduct of the 2004 Federal Election and Matters Related Thereto, op. cit.,
pp. 114-122; JSCEM, 2001 Federal Election: Report of the inquiry into the 2001 Federal Election and
Matters Related Thereto, op. cit., pp. 193-195.
For instance, at the 2004 Federal Election, how-to-vote cards distributed by a Liberals for Forests
candidate were held to have influenced the outcome of the election by suggesting an associating
between that candidate and the Liberal Party of Australia; see JSCEM, Inquiry into the Conduct of the
2004 Federal Election and Matters Related Thereto, op. cit., pp. 115-119.
JSCEM, 2001 Federal Election: Report of the inquiry into the 2001 Federal Election and Matters
Related Thereto, op. cit., p. 195.
As occurs in New South Wales, see New South Wales Electoral Commission, ‘Election Materials
Including How-to-vote Cards’, 2009, available at: www.elections.nsw.gov.au/state_government_
elections/how_to_vote_cards.
In Queensland, how-to-vote cards must be lodged with the Electoral Commission Queensland; in
Victoria, the Victorian Electoral Commission approves all how-to-vote cards before election day.
JSCEM, 1998 Federal Election: Report of the inquiry into the 1998 Federal Election and Matters
Related Thereto, op. cit., p. 70.
JSCEM, 2001 Federal Election: Report of the inquiry into the 2001 Federal Election and Matters
Related Thereto, op. cit., p. 190.
Senators A Bartlett and A Murray, Australian Democrats, Minority Report, in JSCEM, The 1996 federal
election: Report of the inquiry into the conduct of the 1996 federal election and matters related
thereto, op. cit., p. 166.
At the 2007 Federal Election, approximately 14,000 recycling bins were provided to polling booths:
Australian Electoral Commission, Media Fact Sheet, ‘2007 Federal Election Key Facts and Figures’, 7
February 2008, available at www.aec.gov.au/elections/federal_elections/2007/media/key_facts.htm.
JSCEM, Inquiry into the Conduct of the 2004 Federal Election and Matters Related Thereto, op. cit., p.
121.
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A single national regulatory code for campaign activities
10.81 As noted earlier in this chapter, there are variations in the legal framework governing federal,
state and territory election campaigns.
10.82 Variations in regulations between jurisdictions will inevitably cause some uncertainty for
centralised political parties and campaign bodies that conduct elections at both the federal
and state and territory level. This inconsistency of regulation may lead to additional breaches
of electoral law, as candidates and their agents are unaware of jurisdictional differences. It may
also cause some confusion for voters who may expect the same arrangements to apply to
matters such as advertising or canvassing around polling booths for all elections.
10.83 Some examples, among many, of areas in which consideration could be given to developing
a single national regulatory code for campaign activities, or to harmonising arrangements in
identified key areas, include:
• controls on canvassing for votes near polling booths, particular in relation to the distance
from a polling booth that canvassing is prohibited;
• the use of parliamentary entitlements for campaign purposes at both the federal and state
and territory level; and
• requirements for the authorisation of campaign advertisements, including the place where
the authorisation is to appear on newspaper advertisements and/or requirements (if any) for
details such as printer name and authoriser address to be included in authorisations.

DISCUSSION POINTS
10.84 Submissions are invited on what aspects (if any) of the campaign in Australia should be
reformed. In particular, comments are invited on the following questions:
• To what extent should the government seek to regulate the use of new media, including
the internet, for campaign purposes, or encourage the development of a voluntary code of
conduct?
– Are there any specific emerging campaign practices which you would like to see tackled?
• Should any additional measures be put in place to govern the use of public resources for
campaign purposes?
– If so, what measures do you think might be appropriate?
• Are reforms needed to address the shift towards ‘continuous’ campaigning?
• Do you believe the current media blackout arrangements should be changed in any way?
• Should ‘truth in advertising’ laws be introduced?
– If so, what form should such laws take?
• Are there any changes that you think should be introduced to the arrangements governing
the neutrality of the polling booth?
• Should any changes be made to the arrangements governing how-to-vote cards?
• Do you favour any particular options for greater harmonisation of campaign regulations
across the Commonwealth, states and territories – including possible use of national
voluntary or regulatory codes of conduct?
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Chapter 11: POLLING
This chapter summarises the arrangements for the casting of votes at Australian elections,
before examining a number of issues that have emerged in relation to current polling processes
and practices.

THE CURRENT ARRANGEMENTS
Commonwealth arrangements
11.1 The Electoral Act sets out a number of requirements for polling day for federal elections.
Polling day must always be a Saturday,803 and must occur not less than 23 days nor more
than 31 days after the date of nomination of candidates.804 On polling day, polling places are
open from 8.00am to 6.00pm.805 Votes are marked on paper ballots. Voting is compulsory
in Australia.806
11.2 Electors can vote on polling day, or before polling day (either by post or in person). On polling
day, ordinary voting involves an elector voting at any polling place in the electorate for which
he or she is enrolled. At polling places, voters cast a secret ballot, marking their votes in private
in a voting compartment.807 Other voting options provided on polling day include:
• mobile polling at gazetted special hospital locations;808
• absent voting at polling places in other electorates in the voter’s state or territory of
enrolment,809 and
• provisional voting for persons including those whose names cannot be found, or whose
names have already been marked, on the certified list of voters at the polling place.810
11.3 Voting options available to eligible electors before polling day include:
• mobile polling in hospitals, nursing homes, prisons and remote areas;811
• postal voting;812 and
• pre-poll voting at designated early voting centres and Australian diplomatic posts
overseas.813
11.4 Postal voting and pre-poll voting are together known as early voting. These types of votes
can be cast, for example, by an elector who will not be within his or her home state or
territory on election day, is seriously ill, infirm, unable to leave work, will not be within eight
kilometres of a polling place on election day, or for religious reasons is unable to attend a
polling place.814
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808
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811
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Electoral Act, op. cit., section 158.
ibid., section 157.
ibid., section 220.
ibid., section 245.
ibid., section 233.
ibid., sections 224 to 227.
ibid., section 222.
ibid., section 235
ibid., sections 224 to 227.
ibid., Part XV – Postal Voting.
ibid., Part XVA – Pre-poll Voting.
For full list of reasons why an early vote may be lodged, see Schedule 2 to the Electoral Act, op. cit.
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11.5 Pre-poll, postal, provisional and absent voting are together referred to as declaration voting.
This is because electors casting these types of votes are required to sign a declaration of his
or her eligibility to vote. Unlike ordinary votes, declaration votes are not counted on election
night, as each individual declaration vote is subject to a preliminary scrutiny to determine
whether the relevant elector does have a valid entitlement to vote.
11.6 Special voting arrangements apply to Australians at bases in Antarctica,815 and electronic voting
arrangements have been trialled for sight impaired electors and certain defence force members
serving overseas.816

State and territory arrangements
11.7 Similar polling arrangements to the Commonwealth apply in the states and territories.
For example:
• all jurisdictions require polling day to be on a Saturday, with polling places open between
8.00am and 6.00pm;
• voting is compulsory in all state and territory elections; and
• all states and territories offer a range of alternative voting arrangements, including mobile
polling, postal voting, pre-poll voting, absent voting and voting at interstate and overseas
locations (though eligibility requirements for postal and pre-poll voting differ slightly across
jurisdictions817).
11.8 One notable point of difference is that Queensland has a unique provision which allows
eligible voters to register as ‘electoral visitor voters’,818 who will be visited at their enrolled
address on polling day by an official from the Election Commission of Queensland, who will
take their vote.819 To register as an electoral visitor voter, a voter must be prevented from
attending a polling place on polling day for reason of illness, disability or advanced pregnancy,
or because they are caring for a person who is ill, has a disability, or is pregnant.820 Another
point of difference between jurisdictions is that not all jurisdictions provide for absent votes: for
example, in the ACT, ordinary votes are issued to all electors, regardless of the electorate for
which they are enrolled, at all polling places and pre-poll voting centres.

Challenges, opportunities and options for change
11.9 The current Australian polling processes, and options for their reform, can be considered
against the key principles outlined in chapter 2. For example, to achieve universality, it could
be argued that all persons qualified to vote should have equitable access to polling facilities,
including voters whose special needs would make ordinary voting unduly burdensome. For
the purposes of integrity, it might be argued that mechanisms should be put in place to
guarantee a secret ballot, guard against voting by persons not qualified to do so, and address
any problems of multiple voting. To ensure flexibility, it could be contended that polling
regulations should enable prompt adjustments to be made to processes and procedures to
reflect changes in societal expectations, and to take advantages of opportunities arising from
technological change. From the perspective of effectiveness and efficiency, it might be argued
815
816
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Electoral Act, op. cit., Part XVII.
ibid., Part XVB.
For instance, in Victoria postal voters need only show they ‘will be unable to attend an election day
voting centre during the hours of voting on election day’: see Electoral Act 2002 (Vic) section 98. In
Tasmania, voters only need to ‘expect’ to be unable to vote at a polling place on polling day: Electoral
Act 2004 (Tas) section 125. In other jurisdictions, similar lists to that in Schedule 2 of the Electoral Act
apply setting out the specific situations in which a postal vote can be obtained.
Electoral Act 1992 (Qld) paragraph 105(1)(c).
ibid., section 111.
ibid., subsection 105(4).
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that the efficacy and cost of options for reform should be considered, in the broader context
of developing an overall package of electoral reforms which does not pose unreasonable
additional demands on resources.
11.10 A number of aspects of the Australian polling process have been the subject of reform
proposals. Particular issues and options discussed below are:
• the implications of the rise of early voting;
• aspects of the arrangements for postal voting;
• options for electronic voting;
• safeguards against multiple voting;
• voter identification on election day;
• the location of polling places;
• compulsory versus voluntary voting;
• timing of federal, state and territory elections; and
• options for harmonisation of polling arrangements between the Commonwealth, states
and territories.

The rise in early voting
11.11 The underlying architecture of Australian elections assumes that most Australians will be voting
in person at their local polling place on polling day, and that any other form of voting will be
an exception. This is becoming a less realistic assumption with every election. As economic
and social changes see more Australians work and travel on weekends (including election
weekends), and as increasing numbers of Australians become frail or aged, Australian voters
are increasingly taking advantage of the more convenient voting options available under
current regulations. For instance, from 1993 to 2007, the number of pre-poll votes cast has
almost tripled, whilst the number of postal votes cast more than doubled.821 Approximately
14.6% of all votes in the 2007 federal election were early votes, compared to 9.5% in 2001.822
11.12 Figure 11.1 below shows the trend in types of declaration votes cast at federal elections since
1993, highlighting a disproportionate rise in the number of early (pre-poll and postal) votes cast.
Figure 11.1: Declaration voting by type of vote cast, 1993–2007
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AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, 2008, p. 38.
Based on data obtained from the AEC and from data contained in Table A4.11, Annex 4 – ‘Data from the
2007 election’ in AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., p. 47.
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11.13 As a result of the increase in early voting, it has been argued that it is now misleading to
think of an election as taking place on a single polling day – instead, there is now a ‘polling
period’.823 This development has a number of implications, including the following.
• Increasing numbers of early votes can add to the cost of elections and place increasing
pressure on electoral authorities.824 For ordinary votes, a voter’s eligibility is checked against
the roll in a coordinated fashion at each polling place on polling day. In contrast, early
votes, which at the Commonwealth level are treated as a form of declaration vote, must be
individually analysed to confirm the eligibility of each declaration voter to have his or her
vote counted.825
• Increasing numbers of early votes can lead to a greater probability that definitive election
results, particularly in the case of close elections, will not be known until after polling day
when the declaration vote scrutiny has been completed.826
• For postal votes in particular, implications include the following.
– In contrast to ballots cast at polling places, secrecy cannot be guaranteed for postal
ballots completed in an environment uncontrolled by electoral administrators. It has
been argued that there is a greater risk that postal voters ‘may be influenced or even
intimidated by others’.827
– It has been contended that postal voting makes it ‘much harder to be certain that the
person casting the vote is actually the person the vote is registered to’.828
– Postal voting relies on the postal service to transmit ballot papers and completed votes
within relevant deadlines.829 There have been instances of disenfranchisement of voters,
particularly in rural and remote areas, where infrequent postal services have slowed the
postal voting process.830
11.14 A number of options might be considered to address the implications of the rise in early voting.
• Applicants for pre-poll and postal votes are not presently required to specify the grounds
on which they will not be able to attend a polling place on polling day. One option could
be to require applicants to specify such grounds,831 and possibly to provide evidence to
substantiate their claim that they satisfy one of the requirements for pre-poll or postal
voting.832
• Eligibility requirements for early voting could be tightened, to reduce the number of electors
eligible to cast such votes.
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ibid., p. 41.
G Newman, Analysis of Declaration Voting, AEC, Research Paper No. 3, 2004, p. 11, accessible at
www.aec.gov.au/About_AEC/Publications/Strategy_Research_Analysis/index.htm.
AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., p. 40.
ibid., p. 41.
M Wagstaff, Interim Report: Independent Review of Local Government Elections, Local Government
Association of South Australia, 2007, p. 71, available at:www.localgovt.sa.gov.au/__data/assets/pdf_
file/0018/56052/FINAL_FULL_REPORT.pdf.
Electoral Reform Society (UK), Alternative Voting Methods, 2007, available at www.electoral-reform.
org.uk/article.php?id=44.
To be valid, postal votes must be postmarked before polling day and be received by the AEC within 14
days after polling day. At the 2007 federal election, a total of 7,454 postal votes were rejected. These
postal votes comprised 4,729 which had been cast late (e.g. signed after polling day or postmarked
after polling day), and 2,725 which were received late (e.g. not received within 14 days after polling
day): AEC, submission no. 169.5 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., p. 2.
See extensive discussion in JSCEM, The 2004 Federal Election: Report of the Inquiry into the Conduct
of the 2004 Federal Election and Matters Related Thereto, op. cit., pp. 47-87.
G Newman, Analysis of Declaration Voting, op. cit., pp. 12-13.
AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., p. 42.
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• Enforcement activity could be undertaken to catch persons using early voting for
convenience reasons only, rather than for one of the specified grounds.
11.15 On the other hand, early voting offers benefits to voters, by making voting more accessible to
electors who might otherwise have difficulty casting their vote on polling day.833 Any attempt
to reduce the accessibility of these options might make voting more difficult for certain eligible
electors, and thereby discourage them from exercising their right to vote. It might therefore be
argued that rather than trying to reduce the extent of early voting, administrators should accept
that early voting will continue to rise and instead focus on ensuring that it is administered as
efficiently and effectively as possible.834 JSCEM recently expressed the view that its preferred
approach is to ‘embrace the trend to increased early voting’.835
• One option in this regard might be for pre-poll votes cast in an elector’s home division to be
effectively processed as ordinary votes, rather than as declaration votes.836 This could reduce
the resource implications of counting (this option is discussed in more detail in chapter 12).
• A further option might be to allow all electors who will be absent or expect to be absent
from their home division on polling day to apply for postal or pre-poll voting, rather than
having to cast an absent vote on polling day.837
Locating polling places in more accessible places (as discussed at paragraphs 11.65 to 11.70
below) may also reduce the number of electors who utilise early voting options. Alternate
options that could be examined might include the option of counting all pre-poll votes as
ordinary votes (as occurs, for example, in the ACT), or the option of allowing any elector
who wishes to cast an early vote to do so. Both of these options would require measures to
safeguard integrity, and the latter would have implications for a number of aspects of the
current system, including campaign activities and regulations, and resourcing of polling places.

Postal voting
11.16 Various aspects of the postal vote process have attracted calls for reform. These include:
• logistical issues of postal voting;
• the postal vote application process, including the involvement of political parties; and
• the eligibility requirements for general postal voting.

Logistical issues
11.17 As discussed above, postal voting relies on the postal service to transmit ballot papers and
completed votes within relevant deadlines. Postal votes must be posted before polling day and
received by the relevant DRO within 13 days of polling day.838
11.18 The AEC relies on postal service postmarks to determine whether a postal vote was posted
before polling day. Any postal voting envelope which bears a postmark that includes a date
after polling day is rejected from the count.839 Votes will be excluded from the count even
if the postal voting certificate is signed and witnessed before polling day if the envelope is
postmarked after polling day. Australia Post has noted that delays between actual posting
and postmarking ‘may not always be confined to a single day’, particularly in rural and
remote areas.840
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G Newman, Analysis of Declaration Voting, op. cit., pp. 1-2.
AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., p. 41.
JSCEM, Report on the Conduct of the 2007 Federal Election and Matters Related Thereto, op. cit., p. 191.
G Newman, Analysis of Declaration Voting, op. cit., p. 12. Note that this already occurs in both Victoria
and the ACT.
As recommended in ibid., pp. 196-197.
Electoral Act, op. cit., subsection 228(5A).
ibid., schedule 3, section 7.
Australia Post, submission no. 192 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., p. 1.
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11.19 Options for ensuring that postal voters are not disenfranchised by postmarking issues include:
• encouraging eligible postal voters to submit their postal votes well in advance of polling day;
• calling on the postal service to conduct special pre-election clearance processes at all postal
centres on polling day eve;841 and
• allowing the date of the witness signature on the postal vote certificate to be the key
determinant the validity of postal votes, rather than the postmark date.842

Postal vote application process
11.20 The postal vote application process has also been argued to contribute to delays in the
overall postal voting process, or to be ‘too complex and not very user friendly’.843 At present,
postal vote applications must be signed by the postal voting applicant in the presence of an
authorised witness.844 The witness must have seen the elector sign the application and be
satisfied that the statements made on the application are accurate.845
11.21 For the 2007 federal election, approximately 50,000 defective postal vote applications were
received by the AEC. In all cases, the AEC had to write to each voter informing them of the
defect and requiring them to fill out a fresh postal vote application.846 70% of the defective
applications were attributed to problems with witnessing.847 JSCEM has noted that the
requirement to provide both the signature of the applicant and the signature of a witness
leads to increased numbers of defective applications and thus further delays in the postal
voting process.848
11.22 JSCEM also noted arguments that the formality of postal vote application forms ‘may act
as a disincentive for electors to make an application’.849 The requirement that a postal vote
application be witnessed was seen as adding to the likelihood of delays without ‘strengthening
the integrity’ of the postal voting process.850
11.23 Options for improving the accessibility of the postal vote application process that were recently
recommended by JSCEM include:851
• removing the requirement that an elector’s signature on all postal vote applications be
witnessed;
• allowing electors to lodge postal vote applications online or by electronic means; and
• making the postal vote application form simpler and more user-friendly.
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D Newman, Australia Post, as cited in JSCEM, Report on the Conduct of the 2007 Federal Election and
Matters Related Thereto, op. cit., p. 74.
As recommended by JSCEM, Report on the Conduct of the 2007 Federal Election and Matters Related
Thereto, op. cit., p. 76.
As noted in ibid., p. 214.
Electoral Act, op. cit., paragraph 184(1)(b).
ibid., section 187.
AEC, submission no. 169.18 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., p. 5.
P Dacey, AEC as cited in JSCEM, Report on the Conduct of the 2007 Federal Election and Matters
Related Thereto, op. cit., p. 77.
JSCEM, Report on the Conduct of the 2007 Federal Election and Matters Related Thereto, op. cit. p. 79.
ibid., p. 76.
ibid., p. 79.
ibid., pp. 80, 217. JSCEM also called for the postal vote application form to be gazetted at least 3
months prior to the expected date of an election (where practicable).
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Involvement of political parties
11.24 During election campaigns, the main political parties send postal vote application forms along
with party political material by direct mail to targeted electors. Electors requiring a postal vote
are invited to complete the application form and return it to an address, which is typically that
of the political party rather than the AEC.852 This practice was facilitated by a 1998 amendment
to the Electoral Act allowing postal vote application forms to be ‘physically attached to, or
form part of, other written material issued by any person or organisation’.853 The Electoral Act
requires that postal vote applications entrusted to political parties to be forwarded to the AEC
‘as soon as practicable’, with penalties for non‑compliance.854
11.25 A number of concerns have been expressed about the involvement of political parties in the
postal voting process.
• It has been argued that this practice subverts the AEC’s independent administration of the
election, and provides an unfair advantage to larger political parties.855
• There is also a concern that the practice unnecessarily delays the postal vote process, which
may result in some voters receiving their postal vote material too late to enable them to cast
a vote.856 Current data suggests that 69% of postal vote applications originating from the
AEC are received within 3 days of the date of the witness’s signature, compared to only 32%
cent of postal vote applications provided by political parties.857
• Privacy concerns have also been raised about political parties capturing the personal details
of voters who direct their application for a postal vote through a political party.858 It has been
observed that there is often no information in the political party’s postal vote application
material that tells the elector that their personal information will be collected.859
• It might be argued that some voters could be deceived about the route which their postal
vote application will take (some packages list ‘The Returning Officer’ as the return addressee
which may imply that it will be provided to the AEC rather than a political party).
11.26 In support of the current practice, it can be argued that the distribution of postal vote
application forms by parties and candidates provides an important service to electors. JSCEM
has previously concluded that ‘breaking with this practice at future elections may lead to
significant voter inconvenience and possibly disenfranchisement’.860 The major political parties
also argue that given they initiated the postal vote application process, it is important that they
know that the service has been successfully concluded.861
11.27 As noted above, JSCEM has recommended that electors be able to lodge postal vote
applications online, or by other electronic means.862 This recommendation was aimed at
reducing delays in the postal voting process. It might be argued that any move to online
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Prior to 1984, the Electoral Act specifically prohibited persons from persuading or inducing an
elector to apply for a postal vote (Electoral Act, op. cit., section 87A (repealed by section 64 of the
Commonwealth Electoral Legislation Amendment Act 1983)).
Electoral Act, op. cit., section 184AA.
ibid., section 197.
N Kelly, M Sawer and P Brent, ‘The Democratic Audit’s Electoral Reform Agenda’, Democratic Audit of
Australia, 2008, pp. 2-3, available at arts.anu.edu.au/democraticaudit/papers/20080218auditreformage
nda.pdf.
AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., pp. 35-36.
ibid., based on data available at p. 36.
Australian Privacy Foundation, submission no. 58 to JSCEM, Inquiry into the 2007 Federal Election, p. 1.
ibid., p. 2. One option to address this concern could be to require registered political parties to
comply with privacy guidelines, as discussed in chapter 8.
JSCEM, The 2001 Federal Election: Report of the Inquiry into the conduct of the 2001 Federal
Election, and matters related thereto, op. cit., p. 149.
ibid.
JSCEM, Report on the Conduct of the 2007 Federal Election and Matters Related Thereto, op. cit., p. 80.
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postal vote applications may decrease the number of postal vote application forms channelled
through political parties.
11.28 As outlined at paragraph 10.36, a cap will apply from 1 October 2009 on the number of postal
vote applications that may be produced by a member or Senator using the printing and
communications allowance. Options for further reform of the process for applying for postal
votes might include:
• greater activity by the AEC in providing citizens with postal vote application forms;
• a requirement that all postal vote application forms be returned directly to the AEC from
citizens;863
• greater enforcement of penalties against parties found not to be forwarding postal vote
applications to the AEC as soon as practicable or within a specified time limit; or
• preventing parties including postal vote application forms with other party-political material
sent to voters.864

Eligibility for general postal voting
11.29 Postal voting can be undertaken by those who have applied to receive a postal vote for a
specific election,865 or by ‘general postal voters’ who are registered to receive a postal vote for
every election.866
11.30 There have been suggestions that electors who have ‘attained the age of over 70 years’ should
be eligible to register as general postal voters. This criterion already applies in Victoria where
persons over the age of 70 can choose to register as general postal voters and be automatically
sent ballot papers before each election.867
11.31 Supporters of this measure argue that many elderly persons may find it difficult to physically
access a polling place on polling day, yet may not meet the current eligibility criteria for general
postal voting (for example, have a serious illness or impairment, or live more than 20 kilometres
from a polling place). It has also been argued that for elderly persons not in possession of a
drivers’ licence, limited public transport options on polling day (Saturday) are a further barrier
to attendance.
11.32 Conversely, it could be argued that as postal voting can require a higher level of literacy and
comprehension than ordinary voting (as a declaration form must be validly completed),868
this form of voting may not be the best option for all voters. It might also be argued that
the introduction of such a criterion may discriminate against the elderly on the basis of age,
promoting negative stereotypes about seniors within the community. It has been noted
that a number of Australians aged over 70 years ‘cherish their opportunity’ to cast their vote
alongside the remainder of the community at a polling centre.869 However, it should be noted
that if this proposed criterion were to be introduced, it would be open to persons aged over
70 to choose to continue to vote in person on polling day, if they did not wish to register as
general postal voters.
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AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., p. 37. Note that
this requirement currently exists in the ACT: Electoral Act 1992 (ACT), subsection 143(2).
P Andren MP, submission no. 80 to JSCEM, Inquiry into the 2001 Federal Election, pp. 3-4.
Electoral Act, op. cit., Schedule 2.
ibid., section 184A.
Electoral Act 2002 (Vic) paragraph 24(1)(ca).
M Wagstaff, Final Report: Independent Review of Local Government Elections, Local Government
Association of South Australia, 2008, p. 57, available at www.localgovt.sa.gov.au/__data/assets/pdf_
file/0019/60535/IRLGE_-_Final_Report_-_2008-01-08.pdf
Victoria, Parliamentary Debates, Legislative Assembly, Electoral Legislation (Further Amendment) Bill,
Second reading, 17 May 2005, p. 1007 (Mr McIntosh).
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Electronic voting
11.33 Electronic voting is an ill-defined term: commentators have noted that it describes a broad
range of practices involved in the casting or counting of a vote that involve the use of
[electronic] technology.870 A recent JSCEM review noted that electronic voting often describes
one or more of three different aspects of the voting process:
• ‘Voting — Any system where the elector casts their vote using an online system, such as the
internet, touch-tone phone voting using interactive voice recognition, mobile telephone
SMS text facility, or interactive digital television. Once recorded, the elector’s vote is
despatched in real time to a secure electronic vote store, where it is held prior to counting;
• Recording — Any system where the elector casts their vote on a voting machine (punch
card, push button, touch screen). Once recorded, the elector’s vote is stored in the machine.
After voting has concluded, data is transferred from each machine to a counting system; and
• Counting — Any system where votes are loaded into a computerised counting system,
which then tallies the votes and performs subsequent actions required by the particular
method of voting being used, such as eliminating unsuccessful candidates and distributing
their preferences or striking quotas and transferring the surpluses of successful candidates,
thereby determining the successful candidate(s). The loading of votes can be undertaken
in a variety of forms, such as keying ballot papers, scanning ballot papers using optical
mark recognition or optical character recognition readers, downloading data from voting
machines, or downloading data from an electronic vote store.’871
11.34 Electronic voting has been utilised at parliamentary elections in a number of jurisdictions.
• The ACT was the first, and to date the only, jurisdiction in Australia to offer on an ongoing
basis the option of electronic voting by general electors for a parliamentary election.872
Electronic voting was utilised at ACT elections in 2001, 2004 and 2008.873 The proportion of
votes cast electronically increased from 8.3% in 2001 and 13.4% in 2004 to 19.8% in 2008.874
• Forms of electronic voting have also been trialled in the 2006 Victorian state election,
the 2007 Tasmanian Legislative Council election, and the 2007 federal election.875 These
trials were limited to certain groups, such as those who are blind or have low vision,876
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C Barry, P Dacey, T Pickering and D Byrne, Electronic Voting and Electronic Counting of Votes: A Status
Report, Electoral Council of Australia, 2001, p. 2, available at www.eca.gov.au/reports/electronic_
voting.pdf; B Mercurio, ‘Beyond the Paper Ballot: Exploring Computerised Voting’ in G Orr, B Mercurio
and G Williams (eds), op. cit., p. 231.
JSCEM, Report on the 2007 federal election electronic voting trials: Interim report of the inquiry into
the conduct of the 2007 election and matters related thereto, 2009, p. 5, available at www.aph.gov.au/
House/committee/em/elect07/report1/Full_Report.pdf
JSCEM, Inquiry into the Conduct of the 2004 Federal Election and Matters Related Thereto, op. cit.,
pp. 258-9. The particular kind of electronic voting system used utilises direct recording electronic (DRE)
voting machine, which involves dedicated computer terminals within polling booths on which electors
cast their vote, which is then recorded and stored electronically until the polling has concluded; the
electronic data is then transferred to a counting system.
Elections ACT, Electronic Voting and Counting, 2008, available at www.elections.act.gov.au/elections/
electronicvoting.html.
Elections ACT, ACT Legislative Assembly Election 2004: Electronic Voting and Counting Review, 2005,
p. 3. 2008 figure sourced from Elections ACT.
JSCEM, Report on the 2007 federal election electronic voting trials: Interim report of the inquiry into
the conduct of the 2007 election and matters related thereto, op. cit., p. 8.
ibid., pp. 45-51. The Victorian, Tasmanian and federal trials used electronically assisted voting (EAV).
In contrast, the ACT utilises direct recording electronic (DRE) voting. Both systems feature designated
computer terminals in a limited number of polling booths which are used by qualified electors to
complete a ballot paper in private. The most notable difference between EAV and DRE voting is that
EAV produces printed ballot papers, which are then placed in designated ballot boxes, whilst DRE
votes are directly recorded in a central computer store and counted electronically.
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or defence force personnel serving overseas,877 and the electronic voting systems used for
each group differed.
Electronic voting has also been utilised internationally, in one form or another, for elections in
countries including the United States, Estonia, India and the United Kingdom.878
11.35 In an environment where many people use a number of electronic mediums to conduct
business with government, it might be argued that voting using paper and pencils could be
replaced by voting via electronic means. Arguments often advanced in favour of electronic
voting are that it will:
• be more ‘user-friendly’ – requiring less time to be spent marking a ballot paper and enable
voters with language difficulties to cast their vote more easily;879
• allow those with physical or sensory disabilities to exercise their right to vote in an
independent manner, with the secrecy of their ballot assured;880
• produce accurate results more quickly;881
• minimise informal votes;882
• potentially reduce the risk of multiple voting and voter fraud;883
• reduce long-term administrative costs and reduce environmental cost of paper ballot
papers;884 and
• provide greater convenience for the range of electors unable to attend a polling place on
election day.
11.36 On the other hand, the following arguments might be advanced against the introduction of
electronic voting:
• the possibility of system malfunction;885
• lack of trust by some electors as to the security of electronic voting systems;886
• the lack of an appropriate audit trail to track votes cast, including the lack of an ability for
scrutineers to oversee the voting process;887
• logistics of electronic voting, including network and server capacities;888
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ibid., p. 19-26. Remote electronic voting was used for the trial of electronic voting for eligible ADF
personnel. This trial involved eligible ADF personnel being issued with personal identification numbers,
and using computer terminals to directly record their voting preferences on a secure internet site.
Electronically submitted votes were then printed in Australia following polling day and sent to their
appropriate Divisions to be counted.
The experience of these countries is discussed in Western Australian Electoral Commission, Click Here
for Democracy: A comparative analysis of electronic elections conducted between 2000-2005, 2007,
available at www.waec.wa.gov.au/forms_and_publications/documents/Democracy.pdf.
B Mercurio, op. cit., p. 232.
ibid.
ibid., pp. 232-3.
ibid., p. 233.
G Smith, Electronic Voting: Benefits and Risks, The Australian Institute of Criminology, Report No. 224,
2002, p. 5, available at www.aic.gov.au/publications/tandi/ti224.pdf
B Mercurio, op. cit., p. 234.
ibid.
For discussion of the potential security concerns involved with electronic voting, see for instance
JSCEM, The 2001 Federal Election: Report of the Inquiry into the conduct of the 2001 Federal
Election, and matters related thereto, op. cit., p. 263; G Smith, op. cit, p. 4.
B Mercurio, op. cit., p. 235.
JSCEM, The 2001 Federal Election: Report of the Inquiry into the conduct of the 2001 Federal
Election, and matters related thereto, op. cit., p. 263.
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• the substantial costs involved in rolling out an electronic voting system across Australia;889
and
• the paper ballot is a familiar and comfortable way of voting for many Australians.
11.37 It is contended that a fundamental requirement of electronic voting systems is that votes, once
recorded, must be secure and free from manipulation and interference.890 Concerns about
the security of electronic voting systems might be manageable through the development
of appropriate systems; for example, it could be argued that as we are now able to perform
secure online financial transaction and other operations, similar technology should allow
for the creation of secure electronic voting systems. Companies providing electronic voting
software cite security features such as ‘randomising algorithms’, changing ‘validation rules’,
the backup burning onto CD of voting transactions, and ‘constantly changing IP numbers’ as
relevant electronic voting security systems.891 It might therefore be argued that technological
developments have greatly improved the security, and thus the feasibility, of electronic voting
systems.

Internet voting
11.38 Internet voting is one electronic voting option. The most common internet voting proposal
entails eligible voters being sent identity and password details which enable them to remotely
log onto a designated internet voting site to cast their vote.
11.39 A number of arguments have been advanced in favour of internet voting. It has been said
that voting using the internet at home would allow for ‘greater deliberation than occurs
currently at some public polling stations’.892 It has also been argued that internet voting
would remove the existing logistical difficulties inherent in postal voting,893 and would also
provide a forum through which overseas voters could cast their votes in a more efficient and
convenient manner.894 Both these outcomes could achieve administrative savings. It has also
been contended that internet voting may improve the participation of young people in the
electoral process.895 From a ‘proof of identity’ perspective, internet voting without ‘proof of
identity’ requirements could be regarded as comparable to in-person voting without ‘proof of
identity’ requirements.
11.40 However, internet voting raises a number of additional security concerns compared to other
forms of electronic voting. For example, it has been argued that:
• an internet voting system may be vulnerable to outside attack;896
• there may be an increased possibility for voter fraud given that voting no longer takes place
in a controlled impartial environment;897
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B Mercurio, op. cit., p. 236; JSCEM, Report on the 2007 federal election electronic voting trials: Interim
report of the inquiry into the conduct of the 2007 election and matters related thereto, op. cit., p. iii.
G Smith, op. cit., p. 1.
C Barry, P Dacey, T Pickering and D Byrne, op. cit., pp. 8-10.
G Smith, op. cit., p. 4.
ibid., p. 3.
S Mitchell, ‘On the e-hustings’, The Australian, 1 August 2000, p. 53, as cited in G Smith, op. cit., p. 3.
C Parkin, President, NSW Young Labor as cited in JSCEM, Report on the 2007 federal election
electronic voting trials: Interim report of the inquiry into the conduct of the 2007 election and matters
related thereto, op. cit., p. 10.
JSCEM, The 2001 Federal Election: Report of the Inquiry into the conduct of the 2001 Federal
Election, and matters related thereto, op. cit., p. 263.
G Smith, op. cit., p. 4. In particular, the combination of internet voting (involving the distribution of
passwords to all eligible voters) and compulsory voting could encourage persons indifferent to the
electoral process but keen to avoid a fine to give their passwords to others more interested in the
electoral process.

STRENGTHENING AUSTRALIA’S DEMOCRACY 171

Part 2 KEY ELEMENTS OF THE ELECTORAL PROCESS

• in the absence of a national identity system, proving voter identity in the case of internet
voting is a major security issue;898 and
• there would be a possibility for widespread ‘flooding’ of the internet voting site, leading to
system failures. 899
11.41 In addition, it has been argued that it would be almost impossible to ensure the secrecy
of the ballot, as there would be ‘potential for coercion and intimidation when voting in an
unsupervised setting.’900 If other options for voting (such as postal voting) were not retained,
there would also be potential for discrimination against those who do not have access to the
internet or are not proficient in its use.901

Safeguards against multiple voting
11.42 Currently, hard copies of the electoral roll at every polling place are marked by hand as voters
receive their ballot papers. One JSCEM report has noted that ‘it has long been argued that
this system creates a possibility for fraudulent voting, because a person could potentially vote
at every polling place within a division’,902 and avoid detection until the hard copy rolls are
consolidated after polling day.
11.43 There were 20,633 cases of ‘apparent multiple voting’ at the 2007 federal election, though
87% of these cases were resolved with no further action required.903 Of the 1167 admissions
of multiple voting, 82% were attributed to voter confusion, poor comprehension, and elderly
voters.904 Only 10 cases of multiple voting were reported to the Australian Federal Police for
investigation.905
11.44 Two matters related to multiple voting have been the subject of recent discussion. These are:
• proposals that additional safeguards be introduced to guard against multiple voting; and
• amended provisional voting rules which were introduced with the rationale of reducing
multiple voting.

Additional safeguards against multiple voting
11.45 Given the difficulties in prosecuting individuals suspected of multiple voting,906 various reform
proposals have been advanced to introduce additional safeguards to prevent multiple voting.
These proposals include:
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Evidence to JSCEM, Inquiry into the conduct of the 2004 Federal Election and matters related thereto,
Canberra, 8 August 2005, p. 8 (P Green, ACT Electoral Commissioner).
JSCEM, The 2001 Federal Election: Report of the Inquiry into the conduct of the 2001 Federal
Election, and matters related thereto, op. cit., p. 265.
C Barry, P Dacey, T Pickering and D Byrne, op. cit., p. 5.
ibid.
JSCEM, Inquiry into the Conduct of the 2004 Federal Election and Matters Related Thereto, op. cit.,
p. 252.
AEC, submission no. 169.15 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., p. 4. The AEC
will take ‘no further action’ in cases where electors mistakenly cast both an early vote and an ordinary
vote, where electors have been crossed off the roll twice due to administrative error, or where there is
evidence of voter confusion: see pp. 5-6.
To ‘mitigate against possible accidental multiple voting’, JSCEM has recommended that mobile polling
officials should provide patients or residents of hospitals or special hospitals who voted prior to polling
day with a mobile polling team with written confirmation that they have, on that date, cast a vote:
JSCEM, Report on the Conduct of the 2007 Federal Election and Matters Related Thereto, op. cit., pp.
205-206.
JSCEM, Report on the Conduct of the 2007 Federal Election and Matters Related Thereto, op. cit., p. 18.
M Pelly, ‘Hunt for multiple voters begins’, The Australian, 27 December 2007.
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• networked checking of the electoral roll;
• unique bar coding for all electors;
• the use of indelible ink; and
• voter identification on polling day (as discussed at paragraphs 11.61 – 11.64 below).
11.46 Networked checking of the electoral roll would see every polling place given computers
which would be connected to the AEC’s central electoral roll server. As voters were marked
off the electoral roll at a specific polling place and given a ballot paper, their name would also
be marked off the central electoral roll, thereby ensuring they are not able to vote again at a
different polling place.907 JSCEM has considered such an option and found it has the potential
to diminish the likelihood of fraudulent and multiple voting. However, the Committee ultimately
recommended against the adoption of such a system, citing reservations about the cost,
infrastructure and security of the system.908
11.47 Under a unique bar code system, every elector on the electoral roll when the roll closes for an
election would be sent a unique bar code, via direct mail or electronic means such as email.
The elector would be required to present their bar code at a polling place, where it would be
scanned. The scanner would be linked to a central electoral roll database where the elector
would be marked off the roll as having voted. A bar code system has the potential to eliminate
fraudulent and multiple voting, whilst also reducing the costs and human error associated with
paper based electoral rolls.909 JSCEM has considered such an option, though recommended
against its adoption, noting the potential for bar codes to be ‘misused, lost or ignored’, and
that some identification requirement would still be required to issue electors with their unique
bar codes. Concerns about the safety and security of such a system were also expressed.910
11.48 A further option for preventing multiple voting could be to mark a finger of each voter with
indelible ink after they have cast their ballot.911 Electoral officials would check the finger of
each voter for the ink before issuing them with a ballot paper. The ink, which cannot be washed
off on polling day, can either be clearly visible or only visible under fluorescent light. Many
countries – for example, India, South Africa, Indonesia and East Timor – use indelible ink to
prevent multiple voting. However, given the rise in early voting noted above, there may be
limits on the extent to which this option could be effective in Australia.
11.49 Against the need for reform, it has been argued that the extent of multiple voting is
overstated, and that further costly measures are not warranted given the actual extent of the
problem.912 It has also been argued that multiple voting statistics, as set out in paragraph 11.43
above, demonstrate that multiple voting is not perpetrated by ‘corrupt party activists’ but
instead reflects clerical errors and confusion amongst some voters including those not fluent
in English.913
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JSCEM, Inquiry into the Conduct of the 2004 Federal Election and Matters Related Thereto, op. cit.,
p. 252.
ibid., p. 254.
H.S. Chapman Society, submission no. 41 to JSCEM, Inquiry into the 2004 federal election, 2005; H.S.
Chapman Society, submission no. 187 to JSCEM, Inquiry into the 2004 federal election, 2005, p. 3.
JSCEM, Inquiry into the Conduct of the 2004 Federal Election and Matters Related Thereto, op. cit.,
p. 256.
ACE Electoral Knowledge Network, ACE Encyclopaedia, ‘Discrimination, Intimidation and Fraud’,
available at aceproject.org/ace-en/topics/ei/eif/eif09/eif09d.
C Hughes, ‘The Illusive Phenomenon of Fraudulent Voting Practices: A Review Article’, Australian
Journal of Politics and History, vol. 44, no. 3, 1998, p. 491; G Orr, B Mercurio, and G Williams,
‘Australian Electoral Law: A Stocktake’, Election Law Journal, vol. 2, no. 3, 2003, pp. 398-399.
B Costar, ‘St Patrick’s day massacre’, Inside Story, 3 April 2009, available at inside.org.au/st-patricksday-massacre.
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2006 amendments to provisional voting arrangements
11.50 A provisional vote ‘is cast in circumstances where the elector’s name cannot be found on the
roll’ or their name has been marked off as already having voted.914 Provisional ballots cast
are placed in an envelope with the personal details and signature of the alleged voter on the
outside. Provisional votes are not officially counted until the alleged voter’s entitlement to vote
is verified. Before any provisional vote is counted, the AEC will conduct investigations to ensure
that the provisional voter has an existing entitlement to vote.
11.51 Two recent amendments to provisional voting regulations have attracted some criticism.
These amendments related to:
• ‘proof of identity’ (POI) requirements for provisional voters; and
• the ability of certain electors removed from the electoral roll on the grounds of nonresidence to cast provisional votes.
POI for provisional voters
11.52 In 2006, the Electoral Act was amended to require those casting provisional votes to
provide evidence of their identity to election officials on polling day.915 Voters who could not
provide the required evidence of their identity on polling day were still entitled to lodge a
provisional ballot, but their vote would not be counted unless they attended an AEC office
to show evidence of their identity by the Friday following polling day.916 Supporters of these
amendments argue that it provides a deterrent against electoral fraud.917
11.53 It has been argued that this amendment ‘effectively disenfranchised’ voters who could not
provide evidence of their identity on polling day.918 For the 2007 federal election, over
80% of voters who cast provisional votes without having evidence of their identity failed to
subsequently attend an AEC office to show evidence of their identity; around 27,000 votes
were thereby not counted.919
11.54 It has been pointed out that once an election result is known, there is little incentive for
provisional voters to attend an AEC office to show evidence of their identity, as their vote will
not change the overall result.920 It has also been argued that because some voters may have
to cast a provisional ballot simply because of administrative error on the part of enrolment
officials, they should not be subject to such onerous requirements.921 The current requirements
have also been argued to be more burdensome for individuals who do not have a driver’s
licence,922 as discussed in chapter 7 regarding proof of identity requirements.
11.55 Alternatively, proponents of the POI requirements might argue that the majority of provisional
voters were not disenfranchised by the current provisions: statistics from the 2007 federal
election show that approximately 75% of provisional voters were able to show evidence of
identity when voting and thus were able to cast a valid ballot.923
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AEC, Ways to Vote, 2007, available at www.aec.gov.au/Voting/ways_to_vote/.
Electoral and Referendum Amendment (Electoral Integrity and Other Measures) Act 2006, Schedule 1,
Items 71-72, introducing new section 235 (1B) into the Electoral Act.
See AEC, ‘Provisional voters need to provide identification to the AEC by this Friday’ (Press Release, 27
November 2007), available at www.aec.gov.au/About_AEC/Media_releases/2007/11_27.htm.
As described in N Kelly, M Sawer and P Brent, op. cit., p. 2.
B Costar, op. cit.
AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., p. 47.
B Costar, op. cit.
AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., p. 49.
N Kelly, M Sawer and P Brent, op. cit., p. 2.
AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., p. 47.
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11.56 Options for reform in this area could include:
• removal of the requirement that provisional voters provide evidence of their identity on
polling day;924
• changing the forms of evidence of identity that voters would be required to produce on
election day; or
• replacing the current arrangements with a requirement that the AEC check provisional
voters’ identities by matching signatures on provisional vote envelopes with initial
enrolment forms.
Provisional voting for certain persons removed from the electoral roll
11.57 A further legislative change introduced in 2006 provided that if a person had been removed
from the roll by objection action on the ground of non-residence at a particular address,
a provisional vote cast by that person would be rejected from the count.925 When these
amendments were introduced, it was argued that their rationale was to further protect the
integrity of the roll.926
11.58 Prior to this change, a provisional voter who had been removed from the roll on the ground
of non-residence could have their vote counted if they still lived at an address within the
same electorate, because their entitlement to vote in the election for that electorate had not
changed. Similarly, if the voter could show he or she had been removed from the electoral roll
by a mistaken belief that he or she was no longer resident at his or her address, their provisional
vote would be counted.927 The rate of admission of declaration votes fell from 62.23% in 2004
to just 25.14% in 2007; it has been argued that these amendments were the primary reason
for this decline.928 If the 2004 admission rate had been replicated in 2007, an additional 62,186
votes would have been counted.929
11.59 Two primary criticisms have been made of the current provisions.
• Commentators have noted the inherent tension between the integrity of the roll and
people’s right to vote.930 In relation to this change, it is argued that it is more important that
individuals have their votes counted than be excluded on the technical ground of failing to
register their new address.931
• It has also been argued that given the ‘inherent difficulties’ in knowing the address of all
voters with complete accuracy (especially given that the enrolment process does not require
proof of residence at any stage), provisional voting should act as ‘an effective safety net’ to
protect the right to vote of electors removed from the roll through due process but on the
basis of a mistake of fact.932
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As recommended by JSCEM, Report on the Conduct of the 2007 Federal Election and Matters Related
Thereto, op. cit., p. 63. The Committee proposed that where a DRO has doubts as to the identity of an
elector casting a provisional vote, the DRO can compare the signature of the elector on the declaration
voting envelope with a previously lodged enrolment record before deciding whether or not to admit
the vote.
Revised Explanatory Memoranda, Electoral and Referendum Amendment (Electoral Integrity and Other
Measures) Bill 2006 (Cth).
Commonwealth, Parliamentary Debates, House of Representatives, Electoral and Referendum
Amendment (Electoral Integrity and Other Measures) Bill 2006, 10 May 2006, p. 136 (Mr G Nairn MP,
Special Minister of State).
AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., p. 50.
ibid., p. 49.
ibid.
P Brent, ‘2007 Election: Provisional Voting Rejections’, Democratic Audit of Australia, 2007, p. 3.
ibid., p. 4.
AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, op. cit, p. 51.
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11.60 Options for reform in this area might include:
• reversal of the legislative amendment introduced in 2006;
• introduction of a new provision allowing provisional votes to be counted if the voter has
moved addresses within an electoral division and thus remains eligible to vote in the same
division;933 or
• amendments to enrolment processes, as canvassed in chapter 7, which could ensure a more
effective way of capturing intra-electorate movements on the electoral roll.

Voter identification on election day
11.61 It has been argued that all voters should be required to produce documentary evidence of their
identity at the polling place on election day before they are issued a ballot paper,934 as currently
occurs in Canada.935 For example, voters could be required to produce a photographic identity
card such as a driver’s licence (which would align with current ‘proof of identity’ requirements
for enrolment, as discussed in chapter 7), or some other documentary evidence of identity.
11.62 In support of a requirement that voters provide identification on polling day, it might be
argued that:
• it could provide greater protection against voter impersonation,936 as voters could be visually
checked against their photographic identification and against the electoral roll;
• it could ensure greater confidence in the electoral process and the integrity of the results;
and
• photographic identification cards are more difficult to forge than other forms of identity
documentation.
11.63 Against the introduction of a requirement that voters provide identification, it might be
argued that:
• it is at the enrolment stage that issues surrounding a person’s entitlement to vote should be
resolved, which enables the polling process to proceed smoothly as the certified lists can be
taken as ‘conclusive of a person’s right to vote’;937
• a requirement to produce a photographic identity card or passport might operate in a
discriminatory way against persons who do not have any photographic identity documents
(as discussed in chapter 7 relating to proof of identity documents); 938
• an extensive public education campaign would be required to educate voters on the specific
documents that would be accepted as proof of identity on election day;939
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AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, op. cit, p. 51. This would
apply for both Senate and House of Representatives divisions. Note that this suggestion has also
been recommended by JSCEM in its Report on the Conduct of the 2007 Federal Election and Matters
Related Thereto, op. cit., pp. 63-66
P Karvelas, ‘Electoral roll error rate earns Lib’s ire’, The Australian, 28 April 2009.
Elections Canada, Voter Identification at the Polls, 2008, available at www.elections.ca/content.asp?sec
tion=ele&dir=ids&document=index&lang=e&textonly=false.
AEC, ‘The Practical Implications of Various Measures relating to the Integrity of the Electoral Process’,
supplementary submission to JSCEM, Inquiry into the conduct of the 1993 federal election and matters
related thereto, 10 November 1993, p. 27.
AEC, submission no. 98 to JSCEM, Inquiry into all aspects of the conduct of the 1996 federal election
and matters related thereto, 1996, p. 53, available at www.aec.gov.au/pdf/committee/jscem/1996_
election/sub98.pdf.
AEC, ‘The Practical Implications of Various Measures relating to the Integrity of the Electoral Process’,
op. cit., p. 27.
AEC, submission no. 98 to JSCEM, Inquiry into all aspects of the conduct of the 1996 federal election
and matters related thereto, op. cit., p. 65.
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• even with a substantial publicity campaign, it would be possible that a number of voters
would be unable to, or would forget to, bring the appropriate documents with them, which
would be likely to lead to a further increase in declaration voting; and
• additional polling staff would be required to check voter identities in order to reduce delays
at polling places.
11.64 Voter identification cards are another option for voter identification on polling day. Upon
enrolment, each eligible voter would be issued with an identification card by the AEC,
which could contain a signature and/or a photograph, which they would have to present to
polling officials on election day in order to receive a ballot paper. This would improve ease of
identification when voting, though has been opposed on the grounds of ‘cost and logistics’,
privacy and security concerns, as well as concerns it would turn into a national identity card.940

Location of polling places
11.65 The current range of polling locations is designed to provide choice, convenience and secrecy
for many Australians. Mobile polling facilities, pre-poll facilities and ordinary polling places
on polling day are all allocated with the aim of ensuring all eligible electors have access to an
impartial and secret environment in which to cast their vote.
11.66 One option to address the rise of early voting might be to increasingly position polling places
in locations convenient to what is often a very busy and transitory population on polling day.
For instance, to improve convenience, future polling place locations could see the use of:
• more transport and community facilities, such as train stations, sporting facilities and
shopping areas, to bring voting opportunities closer to electors; or
• other governmental facilities, such as post offices, Medicare or Centrelink offices or
state government service points, which are generally located within shopping complexes
or precincts.
Electoral administrators would need to ensure that any new locations could ensure a
safe, secure and transparent voting process and provide appropriate space for electoral
participants to campaign and distribute literature. There may be challenges in securing
agreement to some of these requirements from the proprietors of some possible venues,
particularly shopping centres.941
11.67 A second option might be to expand the use of mobile polling facilities in order to
extend accessible polling services to a greater proportion of the community. JSCEM has
recommended that mobile polling be extended to cater for mine workers and persons residing
in aged care facilities.942 The Committee also recommended that the period within which
special hospital mobile polling is conducted be extended to a period commencing 12 days
before polling day.943
11.68 There have also been calls to designate special polling places in areas that are easily accessible
and highly visible to people who are homeless.944 Accessible areas for the homeless might
940
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G Smith, op. cit., p. 5.
JSCEM has noted concerns about the ability of electoral participants to campaign and distribute
literature with regards to pre-poll voting centres located within shopping centres. JSCEM called on the
AEC to work with shopping centre management to arrange appropriate access for campaign workers,
particularly in relation to distributing how-to-vote materials, for all times where voting is possible: JSCEM,
Report on the Conduct of the 2007 Federal Election and Matters Related Thereto, op. cit., p. 209.
JSCEM, Report on the Conduct of the 2007 Federal Election and Matters Related Thereto, op. cit., pp.
204-205. Note that JSCEM recommended that the definitions of ‘hospital’ and ‘special hospital’ in the
Electoral Act be amended to reflect the definitions of aged care under the Aged Care Act 1997. JSCEM
also recommended that persons working in aged care facilities be able to vote at the mobile polling facility.
ibid.
Homelessness Australia, submission no. 34 to JSCEM, Inquiry into the 2007 Federal Election, 2008, pp. 3-4.
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include places like crisis accommodation centres, homelessness agencies,945 and Centrelink
offices.946 It has also been suggested that the AEC should employ persons sensitive to the
issue of homelessness to assist at such polling places on polling day.947 Additional options for
action in this area might include:
• the extension of mobile polling services to areas accessible to the homeless, as occurred at
the recent Victorian state election;948
• close liaison with homelessness service providers to maximise homeless voter turnout at
existing polling places; or
• extensive advertising in places highly visible to the homeless community of existing
proximate polling places.
Another option recently advocated by groups representing homeless electors is that the
Electoral Act be amended to allow fear for personal safety (such as homeless persons
escaping from domestic violence) to be a ground for applying for pre-poll or postal voting.
JSCEM has recommended that this option be implemented, noting that it would ‘allow
electors who fear for their personal safety to be given a wider range of opportunities to cast
their vote’.949
11.69 A number of issues have also arisen with regard to the location of polling places within
Indigenous communities. It has been suggested that certain polling places have been
positioned in locations in which Indigenous persons do not feel comfortable, or which are not
seen as neutral in the eyes of the local community.950 There have also been concerns raised
about the accessibility of polling places for Indigenous persons living within town camps, and
suggestions that mobile polling facilities could be established within the camp precincts.951
Additional options to ensure polling services accessible to Indigenous persons might include:
• closer liaison with Indigenous elders and community representatives to determine the most
appropriate location of polling places; or
• a greater emphasis on voter information within Indigenous communities, particularly with
regards to the location of proximate polling places.
11.70 Following its review of the 2007 federal election, JSCEM recommended a broader discretion
be given to the AEC ‘to allow mobile polling and/or pre-poll facilities to be provided at such
locations and at such times’ as deemed necessary for the purposes of facilitating voting.952
This recommended discretion was aimed at addressing the accessibility of voting for both
homeless and Indigenous voters and to cater for other circumstances that might warrant
mobile polling.
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P Lynch, ‘Begging For Change: Homelessness And The Law’, Melbourne University Law Review, vol.
26, no. 3, 2002, p. 695.
Homelessness Australia, submission no. 34 to JSCEM, Inquiry into the 2007 Federal Election, op. cit.,
pp. 3-4.
PILCH Homeless Persons’ Legal Clinic, submission no. 135 to JSCEM, Inquiry into the 2007 Federal
Election, 2008, p. 6. See also JSCEM, Report on the Conduct of the 2007 Federal Election and Matters
Related Thereto, op. cit., p. 172.
ibid., p. 19. In 2009, JSCEM recommended in favour of providing remote mobile polling at town
camps, such as in Darwin and Alice Springs: JSCEM, Report on the Conduct of the 2007 Federal
Election and Matters Related Thereto, op. cit., p. 157.
JSCEM, Report on the Conduct of the 2007 Federal Election and Matters Related Thereto, op. cit.,
pp. 195-197.
For instance, see the discussion of the Railway Side polling booth in JSCEM, 1998 Federal Election:
Report of the inquiry into the 1998 Federal Election and Matters Related Thereto, op. cit., pp. 72-77.
AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., p. 54.
JSCEM, Report of the Conduct of the 2007 Federal Election and Matters Related Thereto, op. cit., p. 157.
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Compulsory voting
11.71 Compulsory voting has been a feature of Australian elections since its introduction in
Queensland in 1915; it was introduced at the federal level in 1924. Internationally, there are
32 countries that have compulsory voting, and of these 17 actively enforce the policy.953 In
Australia, the introduction of compulsory voting was a response to declining voter turnout;
turnout for federal elections has not fallen below 90% since its introduction.

Arguments in favour of compulsory voting
11.72 Various arguments have been advanced in support of compulsory voting. One argument in
favour contends that compulsory voting ensures the elected government most accurately
represents the will of the electorate.954 As an overwhelming majority of eligible voters take
part in the election, it is argued that compulsory voting assists in legitimising the subsequently
elected government, giving it a stronger mandate to pursue its campaign policies.955 In other
countries which practice voluntary voting, governments elected at elections featuring very low
turnouts may face questions as to their legitimacy.956
11.73 It is also argued that compulsory voting fosters participation in democracy and forces all
citizens to take an occasional interest in the political process.957 Through encouraging the
‘otherwise apathetic’ to engage at some level with the political process, it is contended to
therefore contribute to ‘the health of the democracy’.958 Correspondingly, voluntary voting is
said to affect participation in certain groups disproportionately.959 Compulsory voting reduces
the prospects of disadvantaged groups becoming alienated from the political process,
thus promoting social cohesion through the universality of the vote.960 It is argued that the
involvement of all citizens in the electoral process diminishes the likelihood of ‘domination’ of
the election process by certain segments of society.961
11.74 Compulsory voting is also believed to allow parties and candidates to devote their time and
resources to explaining their positions rather than ‘getting out the vote’.962 The distinction
between campaigning in compulsory and voluntary systems from the point of view of a
proponent of compulsory voting is explained below:
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Two more countries enforce compulsory voting in particular regions: Austria and Switzerland. See T
Evans, ‘Compulsory Voting in Australia’, AEC, 2006, p. 6, available at www.aec.gov.au/pdf/voting/
compulsory_voting.pdf.
ibid., p. 11.
JSCEM, Inquiry into the Conduct of the 2004 Federal Election and Matters Related Thereto, op. cit.,
pp. 190-191, quoting submission no. 157: Mr D Willis; and submission no. 22: Ms I Renwick.
Minority Report (S Conroy, L Ferguson, R McClelland) in JSCEM, The 1996 Federal Election: Report of
the Inquiry into all aspects of the Conduct of the 1996 Federal Election and Matters Related Thereto,
op. cit., p. 126.
G Barnes, ‘Compulsory voting: Democracy at work’, OnLine Opinion, 8 December 2004, available at
www.onlineopinion.com.au/view.asp?article=2807.
B Costar and D Woodward, ‘The party and electoral systems’, in J Summers, D Woodward and A
Parkin (eds.), Government, Politics, Power and Policy in Australia, 7th edition, Frenchs Forest, Pearson
Education Australia, 2002, p. 156.
Minority Report (S Conroy, L Ferguson, R McClelland) in JSCEM, The 1996 Federal Election: Report of
the Inquiry into all aspects of the Conduct of the 1996 Federal Election and Matters Related Thereto,
op. cit., p. 129.
Minority Report (A Murray) in ibid., p. 141.
ibid., p143.
S Bennett, ‘Compulsory voting in Australian national elections’, Research Brief No 6 2005-06 (revised
2008), Parliament of Australia Parliamentary Library, p. 1.
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‘The primary task of candidates under a compulsory system is to persuade voters to
support them, their policies, and the party they represent. Under voluntary voting the
primary task is to get the party’s supporters to turn out and vote for them.’ 963
Because of this attribute, it is argued that compulsory voting reduces the costs of
campaigning.964 The ‘expensive and time-consuming task of [parties] shepherding their
supporters to the polls’ is said to be removed by compulsory voting.965
11.75 Advocates of compulsory voting also argue that it forces parties and candidates to appeal
to a wide spectrum of society, ‘because all voters have to be wooed’.966 Forcing parties to
consider the total electorate in campaigning and policy formulation may also guard against the
exclusion of groups who may not otherwise participate in the electoral process.967 Voluntary
voting is said to create ‘notoriously more partisan and passionate’ politics, as it becomes
more important for politicians to convince their core supporters to turn out to vote rather than
convince the majority of voters to vote in their favour.968 Compulsory voting has therefore been
argued to be a ‘safeguard against extremism’,969 forcing political parties and candidates to
appeal to a majority of voters, thus anchoring Australian politics ‘in the centre’.970
11.76 Compulsory voting also enjoys wide support in Australia – the 2007 Australian Electoral
Study showed 77% of respondents were in favour.971 Supporters of the status quo argue
that the explicit approval of the Australian people should be required for any change to
compulsory voting.972

Arguments against compulsory voting
11.77 Opponents of compulsory voting argue that it is a deprivation of political liberty not consistent
with the freedom associated with democracy.973 Compulsory voting is said to remove the right
to vote – citizens can be forced to vote for a candidate or party even though they do not want
to be represented by them in Parliament. 974 It is contended that ‘all citizens should have a
democratic choice to vote or not vote’.975
11.78 Others argue that compulsory voting forces citizens who have no interest in or knowledge of
political issues to cast a ballot.976 By forcing citizens to the polls, it is argued that ill-informed or
apathetic voting has ‘consequent dangers’ for the quality of the elector’s decision.977 A system
where citizens vote because they want to and have considered their voting choice is argued
963
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Minority Report (A Murray) in JSCEM, The 1996 Federal Election: Report of the Inquiry into all aspects
of the Conduct of the 1996 Federal Election and Matters Related Thereto, op. cit., p. 143.
Minority Report (S Conroy, L Ferguson, R McClelland) in ibid., p. 126.
B Costar and D Woodward, op. cit., p. 156.
JSCEM, Inquiry into the Conduct of the 2004 Federal Election and Matters Related Thereto, op. cit., p. 189.
ibid.
M Duffy, ‘America shows politics of a sort is a real threat to democracy’, Sydney Morning Herald, 11
October 2008, available at www.smh.com.au/opinion/america-shows-politics-of-a-sort-is-a-real-threatto-democracy-20081010-4ybw.html.
S Bennett, ‘Compulsory voting in Australian national elections’, op. cit., p. 10.
ibid., citing W Swan, Secretary – Queensland branch of the ALP, as quoted in S Mills, ‘A compelling
argument for voting laws’, Australian Financial Review, 16 December 1991.
I McAllister and J Clark, Australian Elections Study, ‘Trends in Australian Political Opinion: Results from
the Australian Election Study 1987-2007’, Australian Elections Study, 2008, p. 21.
JSCEM, Inquiry into the Conduct of the 2004 Federal Election and Matters Related Thereto, op. cit.,
pp. 186-187, quoting submission no. 144: Public Interest Advocacy Centre.
International IDEA, ‘Compulsory Voting’, 2001, available at www.idea.int/vt/compulsory_voting.cfm.
D Jaensch, Getting Our Houses in Order, Ringwood, Penguin Books, 1986, p. 62.
JSCEM, 1998 Federal Election, Report of the Inquiry into the conduct of the 1998 Federal Election and
matters related thereto, op. cit., p. 107.
T Evans, op. cit., p. 12.
B Costar and D Woodward, op. cit., p. 156.

180 Australian Government Electoral Reform Green Paper

Part 2 KEY ELEMENTS OF THE ELECTORAL PROCESS

to be better for democracy.978 On the other hand, it has been noted that voters are not forced
to vote for a particular candidate, as it is not an offence to cast an informal vote secure ‘in the
privacy of the voting compartment’.979
11.79 A consequence of forcing uninformed or uninterested citizens to vote is argued to be an
increase in the number of informal votes.980 Higher numbers of informal votes resulting from
protest votes (either against compulsory voting or against the candidates on offer) are said
to diminish the quality of the electoral process.981 However, any link between informal ballot
papers and compulsory voting is difficult to prove, as it is not possible to test if blank or
incorrect ballot papers are actual protest votes or simply constitute an error.982
11.80 A further argument against compulsory voting is that it increases the number of safe electorates
and clearly identifies the marginal electorates on which the main political parties should focus
their campaign energies.983 As voters in marginal seats only represent a small proportion of
eligible voters, it is argued that the majority of Australians actually have little contact with the
democratic process before polling day.984 Under voluntary voting, it is argued this situation
‘could only improve’985 as parties would have to persuade electors in all electorates to come
out and vote.
11.81 Other arguments advanced in favour of voluntary voting include:
• compulsory voting has not improved voters’ knowledge of the political system;986
• most democratic governments in the world manage to achieve legitimacy without resorting
to compulsion;987 and
• surveys indicate that a large number of Australians would still vote even if voting was
made voluntary.988
11.82 As seen above, there are strong views about the relative merits of compulsory voting. It is
generally accepted that wide community debate on this issue would be required before any
formal change might be considered.989
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JSCEM, The 2004 Federal Election, Report of the Inquiry into the conduct of the 2004 Federal
Election, and matters related thereto, op. cit., p. 190, quoting submission no. 172: Mr M Doyle.
JSCEM, 1998 Federal Election, Report of the Inquiry into the conduct of the 1998 Federal Election and
Matters Related Thereto, op. cit., p. 107.
S Bennett, ‘Compulsory voting in Australian national elections’, op. cit., p. 1.
T Evans, op. cit., p. 9.
R Medew, Informal Vote Survey, House of Representatives 2001 Election, AEC, Research Report No.
1, 2003, pp. 8-9. A distinction could also be drawn between informal votes cast accidentally by voters
wishing to vote formally (arguably a concern for electoral administrators), and informal votes cast by
persons who have no preference to express (arguably less of a concern).
T Evans, op. cit., p. 10.
JSCEM, The 1996 Federal Election: Report of the Inquiry into all aspects of the Conduct of the 1996
Federal Election and Matters Related Thereto, op. cit, p. 26.
ibid.
ibid., p. 24.
ibid., p. 25.
The 2007 Australian Electoral Study also notes that 88% of respondents indicated that they still would
have voted if voting were voluntary: I McAllister and J Clark, op. cit., p. 21. It has been argued that
these estimates should be interpreted with caution, as survey response bias produces an overestimate
of voluntary voter turnout, since hypothetical non-voters are less likely to respond to a survey on
politics in the first place: S Jackman, ‘Non-Compulsory Voting in Australia?: what surveys can (and
can’t) tell us’, Electoral Studies, Volume 18, 1999, pp. 29-48.
JSCEM, Inquiry into the Conduct of the 2004 Federal Election and Matters Related Thereto, op. cit., p. 204.
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Timing of federal, state and territory elections
11.83 Section 394 of the Electoral Act provides that no state or territory elections or referendums
can be held on the same day as a federal election without the permission of the GovernorGeneral. This provision has been the subject of some debate, with calls for the provision to
be repealed,990 which would allow two or more elections in the Commonwealth, states and
territories to be held on the same polling day.
11.84 In the United States, for example, elections for representatives across local, state and federal
jurisdictions are all held on the same day. It has been argued that this system could also be
introduced in Australia.991 Such a system would require harmonisation of the arrangements
governing length of parliamentary terms in the Commonwealth, states and territories.
11.85 In support of the repeal of section 394, it is argued that there would be great administrative
advantages in arranging state, territory and federal elections on the same polling day.992 It is
also contended that this change would reduce ‘buck-passing’ – the ability of different levels
of government to blame the other level of government for particular problems.993 In addition,
proponents argue that forcing parties to campaign for federal and state or territory elections
at the same time would require candidates to develop and propose coordinated federal, state
and territory policies,994 which would give different levels of government greater incentives to
cooperate on policy outcomes.995
11.86 On the other hand, it might be argued in support of maintaining section 394 that holding
federal, state and territory elections on the same day could lead to high levels of voter
confusion. In the absence of the harmonisation of state, territory and federal electoral
processes, this would be likely to lead to a higher number of informal votes, particularly in
the states or territories which have different voting processes to the Commonwealth. Some
might contend that holding elections for different levels of government on the same day
could confuse distinctly separate state and federal issues. It has been argued that there should
be opportunities for state and federal issues to be aired separately so that voters can cast a
considered vote for representatives at both levels.996

Harmonisation of polling practices
11.87 There may be opportunities for harmonisation of a number of polling arrangements across
jurisdictions, which could have benefits for voters, parties and candidates who would enjoy
consistent arrangements regardless of which level of election was taking place. Examples of
particular opportunities for harmonisation, some of which are already been progressed to
various extents, might include:
• harmonising eligibility requirements for postal and pre-poll voting;
• a single national register of general postal voters;
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Remarks: Senator A Murray, 2007, pp. 57-58.
Senator A Murray, ‘Plebiscite in QLD on Local Govt Matters’, Media Release, 19 August 2007,
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2007.
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ibid.
JSCEM, Inquiry into the 2007 Federal Election, Committee Hansard, 21 August 2008, (Mr J Sullivan), p. 25.
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• identifying common premises to be used as polling places at federal, state and territory, and
local government elections;
• consistent protocols for the way in which polling places are laid out;
• sharing best practice to develop consistent arrangements for selecting and training polling
staff, and managing work flows on polling day;
• a common approach to the use of polling equipment and signage;
• a common package of information and education material for party workers and scrutineers;
and
• developing common approaches to deploying technology in support of voting and roll
marking processes (including possible development of a common software and hardware
package for electronic processes to mark electors off the roll).

DISCUSSION POINTS
11.88 Submissions are invited on what aspects (if any) of the polling process in Australia should
be reformed, having regard to the overarching objective of developing an effective and
efficient overall package of electoral reforms. In particular, comments are invited on the
following questions:
• Should any actions be taken in response to the rise in early voting?
• What changes, if any, are needed to the current postal vote processes for federal elections?
• Should electronic voting be utilised to a greater extent in Australia?
– If so, what form of electronic voting should be used?
• Are additional mechanisms required to reduce the possibility for multiple voting?
– If so, what mechanism/s should be introduced?
– Do you think the current rules surrounding the casting of provisional votes should be
changed? If so, how?
• Should a requirement for voters to provide identification on election day be introduced?
– If so, what form/s of identification should be required?
• Do you have any suggestions for the future location of polling places within Australia?
– In particular, do you have any suggestions about the location of polling places for
homeless persons or those in Indigenous communities?
• Do you think compulsory voting should continue in Australia?
• What areas of the current polling arrangements do you think would particularly benefit from
harmonisation between the Commonwealth, states and territories?
– Do you think it is appropriate for federal and state or territory elections to be held on the
same day?
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Chapter 12: SCRUTINY OF BALLOTS
This chapter looks at the vote counting process (the scrutiny) at the federal level, draws
comparisons with counting processes at the state and territory level, and examines some issues
relating to the counting of votes and determination of election results.

THE CURRENT ARRANGEMENTS
Commonwealth arrangements
12.1 In election administration, the term ‘scrutiny’ refers to the ‘counting of votes, which leads to the
election result’.997 Ordinary votes are automatically admitted to the scrutiny and counted, whilst
declaration votes (absent, pre-poll, postal and provisional votes) are subject to a preliminary
verification process before being admitted to the scrutiny if deemed valid.
12.2 The counting of votes at federal elections takes place in a number of different stages. Firstly, on
election night, the following processes are undertaken.
• A manual count of all ordinary first preference votes (for both the Senate and House of
Representatives) is conducted at polling places immediately after the close of the poll, in the
presence of scrutineers. The results are telephoned through to the relevant AEC divisional
office, entered into the Virtual Tally Room (VTR) system and immediately made public.
• An indicative ‘two-candidate preferred vote’ count of House of Representatives votes is also
conducted, with results again being phoned through to AEC divisional offices, entered into
the VTR system and made public.
These two processes have enabled the result998 of each election since 1993 to be known on
election night.
12.3 In the period after the election, a number of additional processes take place.
• A fresh scrutiny of all ordinary votes cast at polling places or secured by mobile polling
teams is performed.
• Declaration votes are subjected to a ‘preliminary scrutiny’ process and, if deemed valid,
are admitted to the scrutiny and counted.999
• Preference distributions are conducted manually by divisional offices for each House of
Representatives division, while Senate preference distributions are performed electronically.
All Senate ballot papers marked ‘below-the-line’ are manually entered into a computerised
Central Senate Scrutiny database by electoral officials.1000 Once data entry is complete,
the computer application performs the complex preference distribution and identifies the
elected candidates.
12.4 Each candidate may appoint one scrutineer per polling official employed in the count to
observe the counting of the votes.1001 Scrutineers have the right to be present when the votes
are sorted and counted so that they may check any possible irregularities. Scrutineers, who
must wear an official identification badge at all times, are able to inspect any ballot paper
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AEC, Scrutineers Handbook, 2007, p. 75, available at www.aec.gov.au/pdf/voting/scrutineers/
scrutineers.pdf.
That is, the answer to the question, which party or coalition will be able to form government.
Note that this process can commence up to five days before polling day, for declaration votes cast
prior to that point.
Electoral Act, op. cit., section 273A.
ibid., section 264.
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during the counting process, but may not touch ballot papers or assist election officials in
clearing polling booths or removing material from the polling place.1002
12.5 There is no statutory requirement for the AEC to publish the results of an election on election
night.1003 As declaration votes can be received up until the thirteenth day after polling day,1004
in particularly close electoral contests a result may not be known until two weeks after polls
closed. However, the AEC has accepted that ‘there is a clear community expectation that it will
do everything within its power to ensure that election results are known as early as possible’.1005

State and territory arrangements
12.6 Most Australian states and territories have very similar counting processes to the
Commonwealth, though there are some differences. In general, first preference counts and
indicative two-party preferred tallies for lower house divisions are still performed on election
night, with only first preference counts performed for multi-member legislative council
elections. For the two jurisdictions which have lower houses with multi-member constituencies,
Tasmania counts first preferences on polling night, and the ACT counts the first preferences
of paper ballots by hand, combines them with the first preference results of electronic votes
(which can be counted very quickly), and publishes an interim distribution of preferences using
electronic votes soon after polls close. At present, different computer systems are used at
federal, state and territory elections for tabulating and publicising results on election night.
12.7 Electronic vote counting is utilised by various states and territories to differing degrees. Like the
Commonwealth, most states use a form of electronic vote counting for their upper house.1006
These jurisdictions have developed similar computer applications through which paper ballots
are manually entered into the computer’s database for the calculation of results.1007
12.8 In the ACT, intelligent character recognition scanning technology was used during the 2008
Legislative Assembly election to count votes electronically. This technology involves feeding
ballot papers through an electronic scanner, after which the scanned data is interpreted by
intelligent character recognition (ICR) software, which recognises the hand-written numerals
placed in boxes alongside candidate names. The computer system displays an image of each
scanned ballot paper and the system’s conclusions, which are checked by polling officials and
scrutineers. Any numerals which the scanner fails to comprehend and any preference orders
that do not meet business rules are verified by polling officials and the recorded preference
data is updated by the officials as necessary to ensure that the computer has correctly recorded
the details on each ballot paper.1008 Intensive manual checks are used to ensure a very high
degree of accuracy.1009 Elections ACT notes that the vote scanning system ‘uses a range
of strategies to ensure that preferences are captured with 100% accuracy’.1010 This data is
combined with the electronic voting data and a computer program is used to distribute
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AEC, Scrutineers Handbook, op. cit., pp. 25-26.
AEC, submission no. 16a to JSCEM, Inquiry into certain aspects of the administration of the Australian
Electoral Commission, 2007, p. 12.
Electoral Act, op. cit., section 228(5A).
JSCEM, Inquiry into certain aspects of the administration of the Australian Electoral Commission, 2007,
p. 43.
It is used for Legislative Council elections in New South Wales, Victoria, Western Australia and South
Australia: Elections ACT, The 2001 ACT Legislative Assembly Election: Electronic Voting and Counting
System Review, ACT Electoral Commission, 2002, p. 15.
C Barry, P Dacey, T Pickering, and D Byrne, op. cit., p. 18.
For more information see Elections ACT, Scanning of Ballot Papers, 2008, available at www.elections.
act.gov.au/elections/BallotPaperScanning.html.
Elections ACT, Electronic Voting and Counting, op. cit.
Elections ACT, Scanning of Ballot Papers, op. cit.
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preferences under the ACT’s Hare-Clark electoral system. This enables the ACT to publish
interim preference distribution results on its website at the end of each day’s counting for the
information of scrutineers, candidates, the media and the public.

Challenges, opportunities and options for change
12.9 Current scrutiny processes, and options for future reform, can be considered against a number
of the key principles outlined in chapter 2. For example, to promote transparency, it could
be argued that the scrutiny process should be open to parties, candidates and accredited
observers at every stage. To ensure neutrality, it could be contended that all staff involved in the
scrutiny process should be strictly impartial in the performance of their functions, or conversely,
it could be argued that the combined effect of the presence of scrutineers appointed by
different candidates provides assurance of the neutrality of electoral officials. To maintain
integrity, it could be argued that the votes of individual electors should not be discernible at
any time and the results must form a true reflection of the voters’ choice. Lastly, to promote
efficiency, it might be argued that the scrutiny should proceed expeditiously with responsibility
for each stage of the scrutiny clearly assigned.
12.10 Issues related to the scrutiny which have been the subject of recent debate include:
• the impact of declaration votes on the accuracy of indicative election night counts;
• the use of electronic vote counting technology;
• the future of the National Tally Room;
• application of the rules governing the formality of votes;
• levels of prescription and complexity of the legislation governing the scrutiny process; and
• the recounting of votes in close elections.

Counting of declaration votes
12.11 As noted above, a number of key conclusions are drawn from the first counts of ordinary votes
on election night. These tallies are used both to gain an understanding of the total number of
first preference votes cast for each candidate, and to gain a ‘two-candidate preferred’ result for
House of Representatives electoral divisions. Indeed, the election night results (especially the
‘two-candidate preferred’ count) have generally proved a very reliable indicator of the potential
make-up of the Parliament within hours of the polls closing.
12.12 Historically, a high proportion of votes were cast by electors voting within their home division
on polling day, with those votes counted on polling night. However, the increasing proportion
of declaration votes cast poses a challenge to the continued reliability of the election night
indicative result. Declaration votes now comprise over 20% of the total votes cast, with the
percentage increasing at each election.1011 This means that polling night results, based only on
a count of ordinary votes cast on polling day, reflect an increasingly lower proportion of total
votes cast. It can be contended that election night counts are becoming less reliable as an
indicator of the eventual result.
12.13 It has been argued that allowing some forms of what are currently declaration votes to be
cast as ordinary votes would alleviate this problem.1012 This would result in more votes being
counted and included in the indicative two-candidate preferred count on election night.
Beyond this, there may be opportunities to examine the possibility for all pre-poll votes to
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AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., pp. 38-39.
G Newman, Analysis of Declaration Voting, op. cit., p. 12.
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be cast as ordinary votes (as occurs in the ACT), subject to the development of appropriate
integrity safeguards and to developments in technology for checking the roll at polling places
and pre-poll voting centres.
12.14 The most consistently advocated proposal calls for voters who qualify for a pre-poll vote to be
able to cast an ordinary vote, instead of a declaration vote, if they attend a pre-poll centre in
their home division prior to polling day.1013 As those casting a pre-poll vote within their home
division are checked against the electoral roll in person by an election official, it can be argued
that the process is very similar to being checked against the roll in person by an election official
when casting an ordinary vote on election day. Several Australian states and territories (Victoria,
Queensland, Tasmania, the ACT and NT) have already taken this step, with no apparent
detriment to the integrity of the election process.
12.15 At the 2007 federal election around 38% of declaration votes cast were pre-poll votes. Of
the pre-poll votes, around 60% (667,625 votes) were issued by divisional returning offices
to electors within the relevant divisions.1014 These votes account for 5% of all votes cast in
the 2007 election, which would mean that election night counts could, if this change were
adopted, encompass around 85% of available votes.
12.16 Such a move would also ease the pressure on electoral administrators in the days after polling
day by reducing the administration time and costs involved with the sorting, verifying and
counting of declaration votes. Declaration votes are inherently more complex than ordinary
votes, as all individual declaration votes have to be subjected to preliminary scrutiny.1015
12.17 Prior to 2009, JSCEM had rejected such a change, arguing it would lead to an increase in the
proportion of votes being cast before polling day.1016 In response, it has been argued that the
change would only affect the administrative arrangements used to count pre-poll votes, and
would not affect the existing eligibility criteria for such votes.1017
12.18 In 2009, JSCEM recommended in favour of counting pre-poll votes cast in an elector’s home
division as ordinary votes, proposing that electors casting such votes be required to sign a
declaration at the time of voting indicating that they are entitled to a pre-poll vote.1018 JSCEM
also recommended that such votes still be counted on polling night ‘in the same manner as
ordinary votes cast in polling places on polling day’.1019
12.19 Options for reform might include the following.
• Allow pre-poll votes cast by an elector within their home division to be counted as
ordinary votes.
• Allow all pre-poll votes to be issued as ordinary votes.
• Where a person is casting a pre-poll vote as a declaration vote outside his or her home
division, allow his or her enrolment to be confirmed electronically on the spot at the early
voting centre: this could eliminate the need for votes where the enrolment is so confirmed
to be subject to preliminary scrutiny post-election.
1013

1014
1015
1016

1017
1018

1019

AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., p. 43; JSCEM, Report
on the Conduct of the 2007 Federal Election and Matters Related Thereto, op. cit., pp. 195-196.
ibid.
ibid, p. 40.
JSCEM, The 1996 Federal Election: Inquiry into all aspects of the conduct of the 1996 federal election
and matters related thereto, op. cit., p. 54; JSCEM, The 1993 federal election: Report of the inquiry
into the conduct of the 1993 federal election and matters related thereto, 1994, p. 90.
G Newman, Analysis of Declaration Voting, op. cit., p12.
JSCEM, Report on the Conduct of the 2007 Federal Election and Matters Related Thereto, op. cit.,
p. 196.
ibid.
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• Continue to count pre-poll votes as declaration votes, but make additional resources
available to verify such votes before polling day so they can be admitted to the scrutiny on
election night.1020
• Maintain the status quo, with parties, candidates and the general public made aware that
indicative results provided on election night may not be as definitive an indication of the final
result as they have been in the past.

Electronic vote counting
12.20 Electronic vote counting is a broad term which covers a number of different options. A useful
definition of electronic vote counting is as follows:
‘Any system where votes are loaded into a computerised counting system, which then
tallies the votes and performs subsequent actions required by the particular method of
voting being used, such as eliminating unsuccessful candidates and distributing their
preferences or striking quotas and transferring the surpluses of successful candidates,
thereby determining the successful candidate(s). The loading of votes can be undertaken
in a variety of forms, such as keying ballot papers, scanning ballot papers using optical
mark recognition (OMR) or optical character recognition (OCR) readers’.1021
12.21 As noted above, most jurisdictions currently utilise electronic vote counting through the manual
loading of paper ballots into a computerised counting system, which then performs preference
distributions and determines which candidates have been elected. Some of the common
advantages that have been identified for this form of electronic vote counting are as follows;
• it provides an almost instantaneous calculation of results once all votes are loaded into the
system, with no need for a time-consuming manual distribution of preferences;1022
• there is less human intervention in the voting and scrutiny process and thus a lower risk of
error;1023 and
• an increased amount of information is available about errors made on paper ballots
by electors.1024
12.22 As noted at paragraph 12.8, the ACT uses ICR technology to scan ballot papers into a central
computer counting system.1025 Additional advantages of this form of electronic vote counting
have been cited as:
• the ‘considerable efficiencies and improvements to the speed and accuracy of ballot counts’
with all ballot papers read into a computer application;1026
• the removal of the time and labour-intensive process of manually entering all votes into
the database;1027
1020
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In 2009, JSCEM recommended that the AEC should conduct as much of the preliminary scrutiny
of pre-poll and postal votes on hand in home divisions as possible prior to polling day, ‘in order
to increase the number of early votes counted in a timely manner following the close of the polls’:
JSCEM, Report of the Conduct of 2007 Federal Election and Matters Related Thereto, op. cit., p. 198.
C Barry, P Dacey, T Pickering, and T Evans, Evolution, Not Revolution, Electronic Voting Status
Report 2, Electoral Council of Australia, 2002, p.3. Another alternative to OCR is intelligent character
recognition (ICR) scanning, as is used in the ACT.
C Barry, P Dacey, T Pickering, and D Byrne, op. cit., p.15.
Scrutiny of Acts and Regulations Committee, Parliament of Victoria, Inquiry into Electronic Democracy,
2005, p. 129.
Elections ACT, The 2001 ACT Legislative Assembly Election: Electronic Voting and Counting System
Review, op. cit., pp. 1-2.
As noted in chapter 11, recent elections in the ACT have utilised electronic voting mechanisms for
some votes; these votes are counted electronically without the need for ICR technology.
C Barry, P Dacey, T Pickering, and D Byrne, op. cit., p18.
ibid.
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• greatly reduced costs involved in counting the votes;1028 and
• the use of technology which is ‘becoming increasingly common in desktop computing
environments’ and thus is familiar to the public.1029
12.23 It has been argued that the next development in the electronic counting process at the federal
level would be the introduction of electronic scanning of ballot papers with preference data
entered into the computer automatically.1030 It has been contended that existing optical
character recognition technology could be used to ‘enable hand-written numbers on ballot
papers to be accurately read by a scanner’.1031
12.24 Arguments which have been advanced against electronic vote counting in general include:
• electronic counting systems raise security concerns with the potential for hacking and
altering of results;1032
• as data-entry locations and much of the computer hardware are leased on a short-term basis
during the election period, this is argued to pose risks to the integrity of the process;1033 and
• the cost of purchase, storage, and maintenance of hardware involved in electronic counting
systems.1034
12.25 The costs of electronic vote counting could possibly be mitigated if uniform counting systems
were adopted across multiple jurisdictions. Sharing electronic vote counting software and
hardware across jurisdictions could enable significant reductions in the cost of introducing new
systems. However, the potential for sharing such systems would depend upon the degree to
which a common system could be utilised for the different ballot papers and voting systems
applied across jurisdictions. There may also be challenges for jurisdictions that are larger
geographically to roll out the necessary technology to all polling places.
12.26 If electronic voting were to be adopted more widely (as discussed in chapter 11), votes may
be able to be counted automatically without the need for scanning of ballot papers using
technology such as OCR or ICR.

National Tally Room
12.27 The future of the National Tally Room (NTR) has been the subject of recent debate. The NTR
in Canberra is organised and funded by the AEC to provide a central point for the display of
federal election results on election night. Media representatives from a range of print, radio and
television outlets gather in the NTR to broadcast the election results.
12.28 In 2007, the AEC sought stakeholder feedback on the idea of abolishing the NTR in favour of
disseminating results entirely via electronic means.1035 It was argued that the ‘significance of the
tally board at the NTR as a primary source of information has declined tremendously’,1036 to the
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Elections ACT, Consultation Paper, Establishment of a scanning solution for hand written ballot papers
for the 2008 ACT Legislative Assembly election, 2006, p. 2.
Scrutiny of Acts and Regulations Committee, Parliament of Victoria, op. cit., p. 131.
C Barry, P Dacey, T Pickering, and D Byrne, op. cit., p. 18.
JSCEM, 2001 Federal Election: Report of the inquiry into the 2001 Federal Election and Matters
Related Thereto, 2003, p. 202.
ibid., p. 203.
Scrutiny of Acts and Regulations Committee, Parliament of Victoria, op. cit., p. 129.
ibid., p. 132; C Barry, P Dacey, T Pickering, and D Byrne, op. cit., p. 15.
JSCEM, Inquiry into certain aspects of the administration of the Australian Electoral Commission, op.
cit., pp. 13-14.
ibid., p. 10.
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point that it is no longer an essential avenue through which election results are made known to
the general public.1037
12.29 The development of the internet-based Virtual Tally Room (VTR), which now serves as the
‘frontline system for the transparent publication of election results’,1038 has been the key
driver behind the push to abolish the NTR. The VTR, accessible to anyone with an internet
connection, is updated with election results as votes are telephoned in from polling places on
election night and entered into the AEC’s electronic election management system.
12.30 The VTR is said to be ‘significantly quicker and more comprehensive’ than the manual tally
board progressively updated on the walls of the NTR.1039 Indeed, the results on the manual tally
boards in the NTR are often behind the up-to-date results available on the VTR.1040
12.31 JSCEM has recommended that the NTR be retained for future elections.1041 Key reasons for this
conclusion were:
• the ‘historical place’ of the NTR in the culture and tradition of Australian politics and
elections;
• the value and logic in the location of a central tally room in the national capital for the federal
election; and
• the ‘visible symbolism of transparency in the election process’ provided by the display of
results in the NTR on election night.1042
12.32 Other cited benefits of the NTR have included the following.
• The NTR provides a supportive environment for media coverage. The atmosphere, noise
and colour provided by the NTR on election night is said to generate more interesting or
‘warmer’ television.1043
• By being open to the public, the NTR provides a chance for ordinary citizens to engage in
the electoral process.1044
12.33 It has been pointed out that most media organisations rely on neither the NTR nor the VTR for
their election night broadcast. Major media organisations can apply to receive separate raw
election results data feeds from the AEC on election night.1045 The raw data is used to produce
graphs and analysis aimed at predicting the outcome of the election, whilst the VTR is only
used to disseminate actual election results.1046
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Australian Electoral Commission, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election,
2008, p. 25.
ibid.
JSCEM, Inquiry into certain aspects of the administration of the Australian Electoral Commission, op.
cit., p. 48.
AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, p. 26.
JSCEM, Inquiry into certain aspects of the administration of the Australian Electoral Commission, op.
cit., p. 54; JSCEM, Report on the Conduct of the 2007 Federal Election and Matters Related Thereto,
2009, pp. 272-273.
JSCEM, Inquiry into certain aspects of the administration of the Australian Electoral Commission, op.
cit., p. 53.
G Linnell, ‘Bone the Tally Room’, The National Interest – Radio National, Australian Broadcasting
Corporation, 26 July 2007, as cited in JSCEM, Inquiry into certain aspects of the administration of the
Australian Electoral Commission,op. cit., p. 46.
J Wright, ‘Tally room a raucous shrine to democracy’, The Canberra Times, 25 November 2007.
AEC, submission no. 16a to JSCEM, Inquiry into certain aspects of the administration of the Australian
Electoral Commission, op. cit., p. 3.
JSCEM, Inquiry into certain aspects of the administration of the Australian Electoral Commission, op.
cit., p. 49.
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12.34 Other arguments against retention of the NTR have included:
• the cost to the taxpayer (over $1,000,000);1047
• the fact that New South Wales and South Australia are planning to abolish their state tally
rooms for upcoming state elections;1048
• the logistical burden involved in establishing and constructing the NTR within a short time
frame;1049 and
• the fact that public access to the NTR is only available to a limited number of Australians.
12.35 Options for reform include:
• abolishing the NTR;
• continuing the NTR at future elections, but with costs borne by relevant media
organisations;1050
• continuing the NTR at future elections, with costs still borne by the AEC; or
• allowing sponsorship of the NTR to recoup costs, as adopted by the South African
Electoral Commission.
12.36 From a harmonisation perspective, one option for consideration might be to extend the use of
the federal VTR system to elections in other jurisdictions. Given the considerable sophistication
of the VTR system, there could potentially be benefits in it being made available for use at state
and territory elections.

Application of formality criteria
12.37 As discussed in chapter 5, votes may be ruled informal for a range of reasons. The Electoral Act
specifies the categories of ballot papers that will be deemed informal by polling officials.1051
Polling officials and scrutineers are provided with detailed guidance from the AEC on the
strict criteria to be applied to determine vote formality.1052 Issues have arisen with regard to
the application of the formality criteria by polling officials, with recent events highlighting the
challenges which can arise in applying the rules consistently.
12.38 At the 2007 federal election, the division of McEwen saw one of the closest electoral results
ever recorded for a House of Representatives division. The initial count resulted in a majority
of just six votes for the Australian Labor Party candidate, before a recount declared a margin of
twelve votes for the Liberal Party candidate. Finally, the Court of Disputed Returns upheld the
election of the Liberal Party candidate, but with an increased margin of 31 votes.1053
1047
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AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., p. 26.
A Green, Bits and Pieces, Antony Green’s Elections Blog, Australian Broadcasting Corporation, 22 April
2009, available at www.blogs.abc.net.au/antonygreen/2009/04/bits-and-pieces.html. The New South
Wales Electoral Commissioner has decided to discontinue the practice of providing a Tally Room for
the purpose of providing stakeholders with election night results for NSW state elections, on the basis
that the cost of the Tally Room is no longer justified given that the electronic media have access to
direct feeds of polling place results from the NSW Electoral Commission, and that the NSW Electoral
Commission’s Virtual Tally Room contains more information than would be available in a traditional
Tally Room. In its Inquiry into the conduct of the 2006 Victorian state election and matters related
thereto, 2008, the Victorian Parliament Electoral Matters Committee recommended that the state
tally room be retained for the 2010 Victorian state election. In its response to this report, the Victorian
Government indicated that the tally room would be retained ‘provided the major political parties
provide a commitment to a significant presence at the tally room on election day’.
AEC, submission no. 16a to JSCEM, Inquiry into certain aspects of the administration of the Australian
Electoral Commission, op. cit., p. 17.
AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., pp. 26-27.
Electoral Act, op. cit., sections 268 and 269.
See for instance, AEC, Scrutineer’s Handbook, op. cit., Chapter 5.
For further detail, see A Henderson, ‘Review of Ballot Paper Formality Guidelines and Recount Policy, 2008,
as exhibit to AEC, submission no. 169 to JSCEM, Inquiry into the 2007 federal election, op. cit, pp. 2-5.
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12.39 The key discrepancy highlighted in the counting process related to the determination of the
formality of the vote. As only votes ruled formal are admitted to the count, this preliminary
decision is of great importance in close electoral contests.
12.40 During the recount, 643 votes were withheld for decision by the Australian Electoral Officer
of Victoria on the issue of formality. The Court of Disputed Returns later overturned 153, or
24%, of the Officer’s decisions as to the formality of the vote. The Chairman of JSCEM, Mr
Daryl Melham MP, has expressed concern at the number of decisions overturned by the Court,
particularly ‘in terms of close ballot results’.1054
12.41 The Court of Disputed Returns noted that ballot papers may have been completed by voters
‘of differing ages, health standards, cultural backgrounds and educations levels to mention
but a few of the many variables’.1055 The Court held that ‘doubtful questions of form should
be resolved in favour of the franchise where there is no doubt as to the real intention of the
voter’.1056 Other key principles identified by the Court were set out as follows:
• ‘When seeking to determine the voter’s intention resort must be had, exclusively, to what the
voter has written on the ballot-paper.
• The ballot paper should be read and construed as whole. [sic]
• A voter’s intention will not be expressed with the necessary clarity unless the intention is
unmistakeable and can be ascertained with certainty.’1057
12.42 The AEC commissioned a review in August 2008 to examine the implications of the decision
by the Court of Disputed Returns on disputed ballots. The final report of the review contained
recommendations to ‘improve the quality, consistency, transparency and accountability of
decision-making by electoral officials on the formality of ballot papers’, and identified changes
required to ‘existing policies, guidelines, procedures, manuals and training produced by
the AEC on the formality of ballot papers’.1058 The majority of these recommendations were
subsequently endorsed by JSCEM.1059
12.43 It is certainly preferable that clear guidelines on the rules governing the formality of the vote
are provided to all polling officials, candidates and scrutineers. Updated guidelines, taking
into account the decision of the Court of Disputed Returns, could be distributed to all polling
officials and made publicly available for viewing by scrutineers and candidates.1060 Greater
consistency and transparency in decision-making regarding the formality of the votes could
be argued to lead to greater public confidence in the counting process. Clear guidelines will
also mitigate the risk of a greater number of recounts and/or petitions to the Court of Disputed
Returns in the future.1061
12.44 As noted in paragraph 3.6, the provisions in Part XVIII of the Electoral Act which govern the
scrutiny of ballots are technical and complex. It could be argued that the details set out in the
Electoral Act to govern the scrutiny process are necessary to reassure voters, candidates and
scrutineers that administrators are applying the correct vote counting procedures. However,
the disputed McEwen election results might suggest that not all the rules relating to the
counting of votes are sufficiently clear. If it is seen as necessary to include detailed rules for
counting the votes in the Electoral Act, then it might also be argued that it is important that
1054
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JSCEM, Inquiry into the 2007 Federal Election, Committee Hansard, 11 August 2008, (Mr D Melham
(Chairperson)), p. 22.
Mitchell v Bailey (No 2) [2008] FCA 692 at [51].
ibid., at [52].
ibid. For further detail, see A Henderson, op. cit., pp. 16-18.
Australian Electoral Commission, Tally Board, No. 5, November 2008, p. 2.
JSCEM, Report on the Conduct of the 2007 Federal Election and Matters Related Thereto, op. cit., p. 259.
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the provisions be drafted in plain English that is understood by all voters, candidates and
scrutineers and can be clearly applied by electoral administrators. On the other hand, it could
also be argued that now that the ruling of the Court of Disputed Returns has clarified the
import of key provisions of the Act, there would be risks involved in recasting them in a form
which might give rise to a future need for further judicial constructions.
12.45 While there is clear scope for greater harmonisation between Commonwealth, state and
territory formality principles, there may be limits to the degree to which harmonisation can
be achieved while different voting systems apply across jurisdictions. Annex 8 sets out
the key formality differences for elections to Australian lower houses. Consistent rules for
determining the formality of the vote might be argued to be possible only if uniform voting
systems are adopted.

Automatic Recounts
12.46 The close margin in McEwen also led to calls for automatic recounts of close elections.1062
12.47 Currently, at any time before the result of an election is formally declared, a candidate may
request a recount, the Divisional Returning Officer (DRO) may conduct a recount on their own
motion, or the DRO may be directed to perform a recount by the Electoral Commissioner or
the Australian Electoral Officer in their state or territory.1063
12.48 The AEC advises candidates that ‘in the absence of specifically alleged errors’, it is unlikely
that a recount will be granted for a House of Representatives election, ‘no matter how close
the margins in the scrutiny had been’.1064 Pointing to the extensive checks and balances in the
scrutiny systems for the House of Representatives and the Senate, including the conducting of
a fresh scrutiny for all ballots, the AEC states that ‘significant sorting errors are highly unlikely to
go undetected.’1065
12.49 A number of jurisdictions in the United States provide for automatic or ‘mandatory’ recounts
in the event of a close election margin, generally defined as a margin less than 0.5% of the
total votes cast.1066 In its report on the conduct of the 2007 federal election, JSCEM agreed
with a recommendation of a review commissioned by the AEC that an automatic recount
be undertaken for all elections in which the margin of votes on the initial count is less than
100 votes.1067
12.50 Given the fact that the recount in McEwen resulted in the election result being changed, it
could be argued that automatic recounts would allow candidates and the community to have
greater confidence in the final declared outcome.1068 On the other hand, it can be argued
that excessive numbers of recounts will place additional pressure on electoral officials, result in
increased costs, and could lead to delays in determining the final outcome of an election. The
extent to which electronic technologies are adopted for elements of the voting and counting
processes will also impact on whether automatic recounts are seen as necessary.
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ibid., pp. 23-28.
Electoral Act, op. cit., section 279.
AEC, Candidate’s Handbook for Federal Elections, 2007, p. 58.
ibid.
R Bauer, JC Rylander, P Coie, A Report of the Task Force on Legal and Constitutional Issues, National
Commission on Federal Election Reform, The Century Foundation, 2001, Chapter XII – Recounts and
Contests, p. 2. Note that in some cases, automatic recounts will amount to manual recounting of
ballots originally counted manually or electronically.
JSCEM, Report on the Conduct of the 2007 Federal Election and Matters Related Thereto, op. cit., pp.
253-255, 259.
F Bailey, D Wight (Australian Electoral Commission), as cited in M Schubert, ‘Bailey gets recount, ALP
cries desperation’, The Age, 12 December 2007.
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DISCUSSION POINTS
12.51 Submissions are invited on what aspects (if any) of the counting and scrutiny process might be
reformed. In particular, comments are invited on the following questions:
• Are there any measures that could be taken to improve the process by which declaration
votes are counted?
– In particular, should pre-poll votes cast in an elector’s home division be treated as ordinary
votes for the purposes of the count?
• Should the National Tally Room continue to operate for federal elections?
• Which forms of electronic vote counting should be used at federal elections?
• Are there any additional measures or initiatives that could improve decision-making as to the
formality of votes?
• Should recounts be automatically conducted in the case of close election results?
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Chapter 13: DISPUTE RESOLUTION
This chapter outlines the existing processes related to the resolution of disputes over the result of
a federal election and over administrative decisions made by the AEC, before discussing possible
options for reform.

THE CURRENT ARRANGEMENTS
Commonwealth arrangements
13.1 Disputes may arise over the results of a federal election, or with regard to a number of
procedural elements of the electoral process administered by the AEC.

Disputing election results
13.2 A unique judicial body,1069 known as the Court of Disputed Returns, is the sole recipient of legal
challenges to the validity of federal election results.1070 The jurisdiction of the Court of Disputed
Returns is vested in the High Court.1071 The High Court is empowered to try the matter itself, or
refer the matter, in whole or in part, to the Federal Court of Australia for trial.1072
13.3 A petition challenging the validity of an election may be lodged by a candidate who
contested the relevant election, a person qualified to vote at the election, or the AEC.1073
The petition must:1074
• outline the facts relied on to challenge the election;
• set out the specific outcome being requested by the petitioner;
• be signed by an eligible person and attested by two witnesses;1075 and
• be filed in the Registry of the High Court within 40 days of the return of the writ.1076
At the time of filing the petition, the petitioner must lodge a deposit of $500 with the Registry
of the High Court as security for costs.1077
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There is academic debate as to whether the Court of Disputed Returns is properly described as a ‘judicial
body’: see P Schoff, ‘The Electoral Jurisdiction of the High Court as the Court of Disputed Returns: Nonjudicial power and Incompatible Function?’, Federal Law Review, vol. 25, no. 2, 1997, pp. 317-350.
Electoral Act, op. cit, section 353.
ibid., subsection 354(1).
ibid., section 354.
ibid., subsection 355(c) and section 357. ‘Return’ refers to the formal return of the election writ which
lists the successful candidate.
ibid., section 355.
The AEC is exempted from this requirement, see Electoral Act, op. cit., subsection 357(2).
Note that at each federal election, multiple writs are issued for elections for the House of
Representatives and the Senate. Whilst in theory all writs are returnable on the same day, in practice
writs can be returned on different days as divisional election results are finalised. In response to
confusion about when the time limitations commenced, the Electoral and Referendum Amendment
(Enrolment Integrity and Other Measures) Act 2004 introduced a new subsection 355(e) of the Electoral
Act to provide that the 40 day time limitation for the dispute of all writs returned will commence from
the date of the return of whichever of the writs for the relevant election is returned last.
Electoral Act, op. cit., section 356.
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13.4 The petition may raise issues including:
• the eligibility of a successful candidate to contest the seat;1078
• whether the procedures in the Electoral Act have been complied with;1079 and
• whether any other illegal practices have been committed.
13.5 The Court of Disputed Returns is given broad powers to consider a petition.1080 Subject to
the other requirements in the Electoral Act, the Court may consider the merits of the case,
without being restricted by legal technicalities.1081 The Electoral Act requires the Court to make
its decision on a petition as quickly as is reasonable in the circumstances.1082 Furthermore,
decisions of the Court of Disputed Returns are final and are not subject to review.1083
13.6 Historically, petitions to the Court of Disputed Returns have been relatively rare.
• For the House of Representatives, only two of 35 petitions that challenged divisional results
between 1958 and 2008 have been successful.1084 These two petitions alleged that the
successful candidates were not qualified under section 44 of the Australian Constitution
(specifically, alleging that successful candidates held an office of profit under the crown).
The Court declared that the respondents concerned were not duly elected and that the
relevant elections were absolutely void.1085 New elections were held in both cases, and the
successful candidates were the same as those elected in the previously disputed election.
• Two successful Senate candidates have also been held to be not qualified under section 44,
as they bore an allegiance to a foreign power. The Court declared that the respondents
concerned were not duly elected.1086 In neither case was the whole Senate election
declared invalid. The Court found that whilst voters’ preferences for the ineligible candidates
were invalid, their other preferences were valid and could be allocated to determine a
successful candidate.

Administrative disputes
13.7 As part of the electoral process, the AEC makes a number of administrative decisions
with regard to matters such as electoral boundaries and redistributions, qualifications and
disqualification of voters, removal of voters from the electoral roll, registration of political
parties, nomination of candidates and the scrutiny of votes.1087
1078
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In Sykes v Cleary (No 1) (1992) 66 ALJR 577, Dawson J held at 578 that a ‘disputed election may
involve a question of the qualification of a person to be chosen as a senator or member’. In Sue v
Hill (1999) 199 CLR 462, Gleeson CJ, Gummow and Hayne JJ cited Dawson J with approval (at 480)
and noted that ‘[t]he constitutional incapacity of an individual to be chosen as a Senator or Member
of the House is a matter going to the validity of the election of that person and may be a matter
going to the validity of the election process in part or in whole’. Gaudron J also cited Dawson J with
approval (at 508). Parliament may also refer the qualification of Senators or members of the House of
Representatives to the Court of Disputed Returns: Electoral Act, op. cit., section 376.
See, for instance, Mitchell v Bailey (No 2) [2008] FCA 692.
Electoral Act, op. cit., section 360.
ibid., section 364.
ibid., section 363A.
ibid., section 368; see also Smith v Australian Electoral Commission [2009] FCAFC 43.
House of Representatives Practice, Commonwealth Parliament, Appendix 13, pp. 777-781.
In 1992 I Sykes lodged a successful petition against the election of P Cleary as Member for Wills,
Victoria. In 1996 R V Free lodged a successful petition against the election of J Kelly as Member for
Lindsay, New South Wales.
In 1998, H Sue lodged a successful petition against the election of H Hill as a Senator for the state of
Queensland. In 1988, the Senate referred the question of the qualification of W R Wood as a Senator
for the state of New South Wales to the Court of Disputed Returns.
Australian Law Reform Commission, The Judicial Power of the Commonwealth: A Review of the
Judiciary Act 1903 and related legislation, Report 92, October 2001, p. 122.
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13.8 In a number of instances, the Electoral Act provides avenues for internal review by another
AEC officer if an initial decision of the AEC is disputed.1088 In addition, certain administrative
decisions made by the AEC are also able to be reviewed externally by the Administrative
Appeals Tribunal.1089
13.9 Certain applicants may also be able to apply for judicial review of an AEC decision under either
the Administrative Decisions (Judicial Review) Act 1977 or the Judiciary Act 1903.1090 The
application of judicial review to electoral matters is qualified by the operation of section 353 of
the Electoral Act, which provides that ‘the validity of any election or return may be disputed by
petition addressed to the Court of Disputed Returns and not otherwise’. As a result, challenges
to administrative action undertaken during the period of an election must wait to be heard by
the Court of Disputed Returns until after the result of the election.
13.10 Complaints about administrative decisions made by the AEC can also be lodged with the
Commonwealth Ombudsman and, where relevant, the Federal Privacy Commissioner and the
Australian Human Rights Commission.1091 Aggrieved parties can also raise alleged breaches of
electoral law or other concerns with JSCEM or with the media.

State and territory arrangements
13.11 Methods for determining disputes about election results are similar in most respects in all
states and territories. Electoral legislation in all states and the ACT specifies that an existing
court, the Supreme Court, is to perform the role of the Court of Disputed Returns. The Court of
Disputed Returns in the NT differs slightly from the other states and territories in that similar to
the Commonwealth arrangements, it is established as a separate court, and is constituted by a
Judge from the Supreme Court.1092
13.12 Most state and territory jurisdictions have a 40 day time period following the return of the writ
during which an election petition can be lodged,1093 though Queensland (seven days),1094
Tasmania (90 days)1095 and the NT (21 days) 1096 differ on this issue. Tasmania also uniquely
allows appeals from its Court of Disputed Returns to be lodged with the Full Court of its
Supreme Court within 7 days after the initial decision was delivered.1097 Decisions of Courts
of Disputed Return in all other jurisdictions are said to be final and non-appealable.1098 All
jurisdictions set out strict criteria, similar to those at the Commonwealth level, which must be
followed with regard to the form and content of a petition.1099
1088
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See for instance Electoral Act, op. cit., section 120 (review of a decision relating to eligibility for
enrolment), section 141 (review of decision relating to registration of political party), and section 281
(decisions on formality of ballot papers).
For instance, section 121 of the Electoral Act allows decisions about the eligibility of electors for
enrolment to be reviewed by the Administrative Appeals Tribunal and section 141(5) permits decisions
about party registration to be reviewed.
Australian Electoral Commission, Annual Report 2007-08, 2008, p. 130.
ibid., p. 128.
Electoral Act 2004 (NT) sections 232 and 233.
Parliamentary Electorates and Elections Act 1912 (NSW) subsection 157(e); Electoral Act 2002 (Vic)
paragraph 135(1)(d); Electoral Act 1907 (WA) subsection 158(5); Electoral Act 1985 (SA) paragraph
104(1)(e); Electoral Act 1992 (ACT) section 259.
Electoral Act 1992 (Qld) paragraph 130(3)(a).
Electoral Act 2004 (Tas) subsection 209(1).
Electoral Act 2004 (NT) subsection 238(1).
Electoral Act 2004 (Tas) section 219.
Note however that the Judiciary Act 1903 (Cth) would allow appeals to the High Court from decisions
of state or territory Courts of Disputed Returns if judicial power were being exercised.
Parliamentary Electorates and Elections Act 1912 (NSW) section 157 ; Electoral Act 2002 (Vic)
section 135; Electoral Act 1992 (Qld) section 130; Electoral Act 1907 (WA) section 158; Electoral Act
1985 (SA) section 104; Electoral Act 2004 (Tas) section 207; Electoral Act 1992 (ACT) section 258;
Electoral Act 2004 (NT) section 238.
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13.13 The amount of the deposit which petitioners must lodge as security for costs varies across
jurisdictions, from a low of $100 in Western Australia1100 to a high of $2000 in the ACT.1101
Most jurisdictions allow the Court to order that costs of the court proceedings be paid by
the Crown.1102 In Queensland, South Australia and the NT, the Electoral Commission is
automatically deemed to be a respondent to any petition disputing the validity of an election
or return,1103 and thus costs may be awarded against it.
13.14 All state and territory jurisdictions also employ a range of internal and external review
mechanisms to resolve disputes over various administrative decisions made by relevant
electoral management bodies.

Challenges, opportunities and options for change
13.15 Current dispute resolution processes, and options for change, can be considered against
a number of the key principles outlined in chapter 2. For example, to promote integrity, it
could be argued that electoral processes should be appropriately open to scrutiny and legal
challenge by parties, candidates and voters. To maintain efficiency, it can be contended that
electoral dispute resolution should take place in a timely way, using effective and appropriate
legal systems. Finally, to uphold the rule of law and promote neutrality, it may be argued that
electoral processes should be governed by clear and unambiguous laws and procedures,
providing genuine opportunities for complaints about the process to be lodged and dealt with
in an even-handed and transparent way.
13.16 Electoral dispute resolution mechanisms in Australia are generally viewed as appropriate and
effective. The resolution of electoral disputes through the courts is well accepted within the
framework of a respected domestic legal system regarded as an independent and unbiased
arbiter of legal claims. Consequently, most elements of the current electoral dispute resolution
regime, including administrative decision review processes, have not been the subject of calls
for reform. However, there are two aspects of the electoral dispute resolution process which
have been subject to some debate:
• the accessibility of the Court of Disputed Returns for those with electoral grievances; and
• the inability of the Court of Disputed Returns to inquire into the accuracy of the electoral roll.

Access to the Court of Disputed Returns
13.17 The level of accessibility of the Court of Disputed Returns for those with electoral grievances
remains a contentious issue. The debate revolves around competing notions of integrity (in
that electoral processes should be open to legitimate challenge by any interested voter), and
efficiency (in that the electoral process should not be held up by frivolous electoral challenges).
13.18 On the one hand, the High Court has commented that it is ‘a commendable feature’ of the
dispute resolution process that ‘very few impediments are placed in the way of a person who
1100
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Electoral Act 1907 (WA) section 160.
Electoral Act 1992 (ACT) subsection 260(1) and Court Procedures Rules 2006 (ACT) regulation 3355.
Deposit amounts in other jurisdictions are $250 (NSW – Parliamentary Electorates and Elections Act
1912 section 158); $116.90 (Victoria – Electoral Act 2002 paragraph 135 (1)(e), Victorian Government
Gazette, Special Gazette Number S132, 15 May 2009 sets the value of a fee unit at $11.69 ); $400
(QLD – Electoral Act 1992 subparagraph 130(3)(b)(i)); $200 (SA – Electoral Act 1985 subsection 104(2));
and $500 (NT – Electoral Act 2004 section 239).
Parliamentary Electorates and Elections Act 1912 (NSW) section 172; Electoral Act 2002 (Vic)
subsection 130(b); Electoral Act 1907 (WA) section 169; Electoral Act 2004 (Tas) paragraph 217(1)(b);
Electoral Act 1992 (ACT) section 284.
Electoral Act 1992 (Qld) subsection 133(2); Electoral Act 1985 (SA) section 105; Electoral Act 2004 (NT)
sections 240 and 241.
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wishes to bring proceedings challenging an election in the Court of Disputed Returns’.1104 It
might be argued that a wide range of people should be given unrestricted access to challenge
election results in order to uphold confidence and certainty in our democratic system.
13.19 On the other hand, it has been argued that a lack of impediments for potential litigants means
that electoral petitions ‘provide the forum of choice for a surprising number of people to air
institutional grievances or propound constitutional theories often having little or nothing to do
with the conduct of an election’.1105 It might be contended that unrestricted access to the Court
of Disputed Returns will unnecessarily delay the conclusive determination of electoral results,
thereby creating unstable government whilst parliamentarians remain subject to challenge.
13.20 It has been argued that Australia’s current electoral laws lean towards ‘limited intervention’
by the Court of Disputed Returns, with emphasis placed on the ‘pragmatic goal of stable
governance’ and ‘the need for finality’ ‘over abstract questions of rights and the purity of
elections’.1106
13.21 However, it might be argued that specific aspects of the dispute resolution process appear
to place differing levels of emphasis on the merits of accessibility. For instance, aspects that
appear to create few barriers for prospective litigants include:
• the large number of people able to lodge a petition or enter an appearance before the
Court of Disputed Returns; and
• the substantially lower costs of electoral litigation as compared to other forms of litigation.
13.22 Conversely, aspects seemingly placing more onerous barriers on the ability of petitioners to
access the Court of Disputed Returns include:
• strict procedural requirements as to the form and content of an election petition;
• short time limitations for the filing of a petition; and
• a rule that petitions will only be judiciable if a successful challenge will alter the outcome of
an election or return.
13.23 Whilst each of the above individual aspects of the court process will be discussed in turn below,
it is worth bearing in mind that access to the Court of Disputed Returns should be judged in
totality. The contribution of each aspect of the dispute resolution process to the overall level of
accessibility should be considered.

Ability to lodge a petition
13.24 It is generally accepted that few barriers are placed in front of prospective electoral petitioners,
particularly in comparison to other civil litigants. Any person who voted or had a right to vote in
the election being disputed is able to lodge a petition. In addition, any other voter can become
a party to the proceedings on the petition without being subject to court filing fees, simply by
entering an appearance within 14 days of its publication.1107 It has been argued by some that
the relative ease with which a petition can be lodged might create the possibility for abuse of
the dispute resolution process.1108
1104
1105

1106

1107
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Hudson v Lee and Another (1993) 177 CLR 627 at 633 (Gaudron J).
S Gageler, ‘The Practice of Disputed Returns for Commonwealth Elections’, in G Orr, B Mercurio and G
Williams (eds.), op. cit., p. 187.
G Orr and G Williams, ‘Electoral Challenges: Judicial Review of Parliamentary Elections in Australia’,
Sydney Law Review, vol. 23, no. 1, 2001, p. 93.
High Court Rules 2004, Order 31, Rule 1.3. For instance, in McClure v Australian Electoral Commission
(1999) 163 ALR 734, 384 individuals managed to validly file an appearance simply by signing a petition
in support of Mr McClure’s action: see Australian Electoral Commission, ‘Supplementary Submission
– Petitions to the Court of Disputed Returns’, to JSCEM, Inquiry into the 1998 federal election and
matters related thereto, 1999, paras. 6.1.9-6.1.14.
S Gageler, op. cit., p. 190.
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13.25 Opportunities for change in this area might include:
• restricting access to the Court of Disputed Returns to only the candidates or parties that
were involved in the disputed election or return; or
• the imposition of more onerous restrictions on the ability of electors to become involved as a
party in existing electoral proceedings.
13.26 However, it might also be argued that the existing broad accessibility arrangements should be
retained, because in some circumstances affected parties or candidates may not challenge the
result of a tainted election or return, even though there may be a public interest in having the
Court of Disputed Returns consider the validity of the final result.

Court costs
13.27 As noted in paragraph 13.3, voters seeking to lodge a petition before the Court of Disputed
Returns need only deposit the sum of $500 with the High Court Registry as security for costs
before proceeding with their action.1109 Standard High Court filing fees also apply,1110 but
these filing fees do not apply to petitioners who are recipients of legal aid or hold certain
concession cards.1111 Waiver of two-thirds of the filing fee is also available in the case of
financial hardship. Commentators have cited the preponderance of pensioners as electoral
petitioners, meaning that ‘the cost of bringing a petition to many people is usually no more
than $500 payable in advance’.1112
13.28 It has been contended that the costs of a petition in the Court of Disputed Returns might
remain ‘too heavy to be borne by an individual’, given the costs of legal representation and the
possibility of an adverse costs order.1113 This is said to mean that ‘decisions about the prospects
of a challenge are left to the hard-nosed men of the major parties rather than the defeated
candidates’.1114 The possibility of the Court ordering an unmeritorious petitioner to pay the
court costs of the other parties, including the AEC, can impose a disincentive to likely litigants.
The normal rule on costs, as applied in Australian courts, is that ‘costs follow the event’, which
means in essence that the loser usually pays the winner’s legal costs.1115
13.29 Indeed, the Court has the power to award costs to any party involved in the proceedings,1116
but also has the power to order costs be paid by the Commonwealth where it considers it
appropriate to do so.1117 The High Court has in the past taken the view that where an election
petition has some merit and is not frivolous, then it is in the public interest that the petition has
been brought and it is appropriate that the Commonwealth bear the legal costs.1118 However,
the risk of bearing costs arguably still remains to discourage frivolous or vexatious petitions
devoid of merit.
13.30 Depending on views as to the current appropriateness of the likely legal costs of lodging an
electoral petition, possible options for change could include:
1109
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Electoral Act, op. cit., section 356.
High Court of Australia (Fees) Regulations 2004 (Cth) subregulation 6(1) and schedule 1.
ibid., regulation 9.
S Gageler, op. cit., p. 188.
C Hughes, ‘The Illusive Phenomenon of Fraudulent Voting Practices: A Review Article’, Australian
Journal of Politics and History, vol. 44, no. 3, 1998, p. 477, citing C Copeman and A McGrath
(eds.), Corrupt Elections: Recent Australian Studies and Experiences of Ballot Rigging, Tower House
Publications, Kensington, 1997.
ibid.
For a recent example of the use of this rule in the electoral context, see Scott-Irving v Oakeshott [2009]
FCA 487 at [65].
Electoral Act, op. cit., paragraph 360(1)(ix).
ibid., subsection 360(4).
Nile v Wood (1987) 167 CLR 133 at 142 (Brennan J); Hudson v Lee and Another (1993) 177 CLR 627 at
633-634 (Gaudron J).
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• increasing the court costs of lodging a petition in order to deter unmeritorious or nuisance
claims;
• removing the exemption or waiver of filing fees for lodgement of electoral petitions;
• requiring the Commonwealth to bear all costs in electoral proceedings, except where the
proceedings are summarily dismissed as being vexatious or frivolous, or for not complying
with procedural requirements; or
• introducing an additional costs penalty for petitions found to be frivolous or lacking in
substance or merit.

Procedural requirements
13.31 Strict procedural requirements can pose a more onerous hurdle for prospective electoral
litigants. Under arrangements introduced in 1989,1119 the Electoral Act requires a petition to
contain the essential facts on which the petitioner relies to invalidate the election or return with
sufficient particularity to identify the specific matter or matters on which the claim for relief
rests.1120 Commentators have noted that ‘petitions need to be drafted carefully’ to comply
with these requirements, with all facts necessary to establish the case for relief contained in
the petition’.1121
13.32 The contents of the petition become even more important as the Court has held that no
petition can be amended, at least in a matter of substance, after the 40 day time limitation
period has ended.1122 As a result, no new evidence can be raised after the short time limitation
period has elapsed.1123 The rationale for these time limitations is discussed below, in particular
at paragraph 13.35.
13.33 These procedural requirements have been described as ‘a significant hurdle at which most
petitions fail’,1124 which means that ‘getting the pleading wrong in an electoral case is
sudden death’.1125 On the other hand, it has also been argued that these strict procedural
requirements are necessary to balance the ease of access to the Court of Disputed Returns
provided by low court costs and large numbers of citizens with standing. Commentators have
suggested that ‘this need for strict formal compliance has the practical effect of ameliorating
the potential for abuse that might otherwise arise from the relative ease with which a petition
can be brought’.1126 The requirements might also be argued to prevent ‘fishing expeditions’ by
petitioners seeking to challenge the result on an election without requisite evidence.
13.34 Options for changing the current procedural requirements might include:
• allowing petitions to be amended after the 40 day time limitation period has expired;
• reducing the strictness of the procedural requirements for all potential litigants; or
• the publication of publicly available guidelines for the drafting of a petition to the Court of
Disputed Returns to assist potential litigants.
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Electoral and Referendum Amendment Act 1989, section 111.
Electoral Act, op. cit., subsection 355(aa).
G Carney, ‘The High Court and the Constitutionalism of Electoral Law’, in G Orr, B Mercurio and G
Williams (eds.), op. cit., p. 183
Cameron v Fysh (1904) 1 CLR 314 at 316; Re Berrill’s Petition (1978) 52 ALJR 359; Nile v Wood (1988)
167 CLR 133.
G Orr and G Williams, op. cit., p. 76.
S Gageler, op. cit., p. 191.
ibid., p. 192.
ibid., p. 190.
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Time limitations
13.35 Presently, a petition to the Court of Disputed Returns must be filed within 40 days after
the writ to which the petition relates is actually returned.1127 The time limitation has been
strictly interpreted, with petitions not able to continue unless lodged within the 40 day time
period.1128 The short time period has been criticised on the grounds that it ‘does not allow
sufficient time to investigate the facts’ and that it is often ‘only some time after the election that
discrepancies...are detected’.1129 On the other hand, the Court of Disputed Returns has stated
that the time limit ‘is designed to produce criteria which are objective and certain’ and reflects
‘the public interest in resolving expeditiously and with finality questions respecting disputed
elections and returns’.1130
13.36 Opportunities for change in relation to time limitations could encompass:
• the introduction of an extended period of time within which a petition can be lodged;
• the creation of a rule which would allow for petitions to still be lodged after the 40 day
period, with the leave of the Court, where evidence of the alleged electoral irregularity
‘could not have been obtained by the time of filing of the petition challenging the poll’;1131
or
• the conferral of a discretion on the Court to extend the time within which a petition can be
lodged if it considers it appropriate in all the circumstances of the case.

Petition must change outcome of election or return
13.37 The Court of Disputed Returns has also held that an electoral petition will only be valid if it will
affect the outcome of the election or the return of a particular candidate. Lesser disputes which
affect only the size of a final majority or the overall result in terms of statistical returns will not be
ruled on by the Court.1132
13.38 Commentators have noted that, with the exception of widespread misapplication of electoral
laws or corruption, it ‘is a rare case in which an electoral petition will be valid despite the
allegations raised being insufficient to cast probable doubt on the outcome’.1133 It is also
argued that this rule means that ‘serious violations may go unlitigated where the result of an
election is not very close’.1134
13.39 On the other hand, it might be argued that electoral petitioners have the ability to divert even
more resources if allowed to be conducted in instances which would not affect the final result.
It has been suggested that in these cases, violations should not go unnoticed if the media and
JSCEM are performing their roles.1135
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Electoral Act, op. cit., subsection 355(e).
ibid., subsection 358(1), as cited in G Orr and G Williams, op. cit., p. 74.
M Cooke, Address to the HS Chapman Society, 12 August 1999, as cited in A McGrath, The Case for
an Electoral Ombudsman, HS Chapman Society, undated, available at www.hschapman.org/case_for_
an_electoral_ombudsman.htm.
Rudolphy v Lightfoot (1999) 197 CLR 500 at 508.
G Orr and G Williams, op. cit., pp. 93-94.
Kean v Kerby (1920) 27 CLR 449 at 458 (Isaacs J).
G Orr and G Williams, op. cit., p. 71.
ibid., p. 73.
ibid.
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Checking the accuracy of the roll
13.40 The Electoral Act expressly provides that the Court of Disputed Returns shall assume the
electoral roll to be correct and ‘shall not inquire into the correctness of any roll’.1136 The Court
is able to inquire into the identity of voters listed on the electoral roll, but cannot challenge the
validity of the listing of an individual on the electoral roll.
13.41 Although this feature has been criticised by some,1137 the Court of Disputed Returns has
commented that:
‘Any electoral system which, instead of providing a means of putting the electoral rolls
in order before an election, allows alleged errors in those rolls to ground an attack upon
the subsequent election exposes to risks of dislocation the democratic process it is
designed to serve.’ 1138
13.42 The Court pointed to the ‘adequate remedies’ available for voters ‘who are wrongly removed
from the rolls or who are wrongly refused entry upon the rolls’ as reasons why there should be
no judicial inquiry into the accuracy of the roll following the filing of an electoral petition.1139
13.43 As outlined in chapter 7, it can also be argued that there are now greater opportunities for
the roll to be scrutinised, as it is available (often in electronic form) to a range of participants in
the electoral process, including candidates and parties. Further, political parties, Senators and
members are now explicitly authorised to use electoral roll information to monitor the accuracy
of the roll, and the AEC is legislatively empowered to access information from a wide range of
sources to identify persons whose enrolment may need to be updated.

Harmonisation of dispute resolution practices
13.44 As seen above, each state and territory jurisdiction gives judicial authority to a superior state
or territory court to resolve electoral disputes. Whilst there are some limited opportunities for
harmonisation of dispute resolution processes, such as uniform time limitations for the filing of
a disputed returns petition,1140 consistent procedural requirements for the form and content
of electoral petitions, and standardised deposit amounts as security for costs, it appears
that harmonisation of fundamental electoral practices and processes will be required before
harmonisation of dispute resolution processes can take place. If full harmonisation was to be
considered, questions might be raised as to the appropriateness of having a federal court
examining and adjudicating disputes involving state and territory electoral legislation.

DISCUSSION POINTS
13.45 Submissions are invited on what aspects (if any) of the dispute resolution process might be
reformed. In particular, comments are invited on the following questions:
• Do you think the current role, practices and procedures of the Court of Disputed Returns are
appropriate?
– If not, which individual aspects of the dispute resolution process require reform?
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Electoral Act, op. cit., subsection 361(1).
A McGrath, The Case for an Electoral Ombudsman, op. cit.
Re Berrill’s Petition (1976) 134 CLR 470 at 474 (Stephen J).
ibid., at 473 (Stephen J).
G Orr and G Williams, op. cit., p. 74.
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Chapter 14: COMPLIANCE AND ENFORCEMENT
This chapter discusses the current arrangements for ensuring compliance with, and enforcement
of, electoral laws. It also considers options for changing these arrangements.

THE CURRENT ARRANGEMENTS
Commonwealth arrangements
14.1 The Electoral Act establishes a variety of criminal offences. Annex 11 outlines selected offences,
and associated penalties, contained in the Electoral Act. Examples of particular offences include:
• failure to enrol (maximum penalty of $110);1141
• failure of an elector to vote (a penalty of $20 on penalty notice, otherwise a maximum
penalty of $50);1142
• misuse of protected information contained in the electoral roll (maximum penalty of
$110,000);1143
• bribery (a maximum penalty of $5,000 or 2 years imprisonment or both, and disqualification
from sitting as a member of Parliament for 2 years);1144
• printing, publication or distribution of unauthorised electoral advertisements or notices (a
maximum penalty of $1,000 for a natural person, or $5,000 for a body corporate).1145
14.2 For most offences in the Electoral Act, the maximum penalty is a fine of $1,000. There has not
been a comprehensive review of the offences in the Electoral Act since 1983.
14.3 The options that the AEC may adopt to deal with an apparent breach of the Electoral Act are
currently limited to one or more of the following strategies:
• a request to cease and desist from certain behaviour;1146
• seek an injunction in the Federal Court of Australia, to either restrain a breach or anticipated
breach of, or compel compliance with, the law relating to elections or referendums;1147 or
• prosecute offences.1148
In addition, for the offence of failing to vote, the AEC may issue a penalty notice.1149
14.4 For most electoral offences, the primary enforcement tool is prosecution. To prosecute an
alleged offence, the AEC must identify the responsible person(s) and gather evidence of the
breach to refer to the Australian Federal Police (AFP) for consideration.1150 The AFP evaluates
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Electoral Act, op. cit., subsection 101(6).
ibid., section 245.
ibid., section 91B.
ibid., sections 326 and 386.
ibid., section 328. In 2006 a new offence was established for publishing unauthorised advertisements
on the internet, the penalty is $1,100: Electoral Act, section 328A.
AEC, submission no. 169 to JSCEM, Inquiry into the 2007 Federal Election, op. cit., p. 68. This is an
administrative action that is not legislated in the Electoral Act, however the AEC may send participants
warning letters about potential conduct leading to possible breaches of the Act.
Electoral Act, op. cit., section 383.
For example, ibid., Part XXI.
ibid., section 245.
As noted in chapter 8, while parties are the primary participants in Australia’s electoral system, parties
are not legal entities. The AEC must therefore identify individuals to prosecute.
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the matter in accordance with its Case Categorisation and Prioritisation Model before
determining whether to accept a referral. This includes considering the impact of the matter
on Australian society and the resources available for an investigation. If the AFP accepts a
referral and its investigation discloses a possible breach, it will prepare a brief of evidence
that is forwarded to the Commonwealth Director of Public Prosecutions (CDPP) for potential
prosecution. If a matter is referred to the CDPP, the CDPP then applies the Commonwealth
Prosecution Policy to determine whether or not to proceed with a prosecution.1151 Among the
issues the CDPP considers in determining whether to prosecute are whether there is sufficient
evidence to prosecute the case, and whether prosecution would be in the public interest.
14.5 Candidates and individuals may also refer alleged breaches of the Electoral Act to the AFP for
potential investigation or pursue a private application for a summary or indictable offence.1152
Candidates may also seek injunctions.1153
14.6 The Electoral Act also provides for the Court of Disputed Returns to declare that any person
who was returned as elected was not duly elected, or to declare an election absolutely void,
‘on the ground that illegal practices were committed in connexion with the election’.1154
‘Illegal practices’ is defined in the Electoral Act to mean ‘a contravention of this Act or the
regulations’.1155

State and territory arrangements
14.7 In general, electoral legislation in the states and territories contains similar compliance and
offence provisions to the Electoral Act. Like the Electoral Act, state and territory electoral
legislation relies heavily on criminal offences to deal with most breaches of the law. Annex 11
compares the penalties for selected electoral offences in the Commonwealth, states
and territories. It demonstrates that penalties for electoral offences vary across jurisdictions ‑
for example:
• penalties for misuse of electoral roll information vary from $1,000 (Western Australia)1156
to more than $68,000 for a natural person or more than $340,000 for a body corporate
(Victoria);1157 and
• those jurisdictions which have reviewed their electoral offences relatively recently (Victoria,
Tasmania and the NT) have established higher penalties than the other jurisdictions.

CHALLENGES, OPPORTUNITIES AND OPTIONS FOR CHANGE
14.8 This Green Paper has considered a number of electoral laws and a wide range of potential
reforms. The effectiveness and integrity of electoral laws relies upon compliance by all
participants in the electoral process. Consideration might therefore be given to the question of
whether the Electoral Act contains an appropriate regime to encourage or enforce compliance
with electoral laws.
14.9 A number of the key principles outlined in chapter 2 may be relevant to an examination of
issues and options for ensuring compliance with the Electoral Act. For example, from the
perspective of fostering a civic culture, it might be argued that measures should be adopted to
1151
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The Commonwealth Prosecution Policy is publicly available at www.cdpp.gov.au/Publications/
ProsecutionPolicy/.
Crimes Act 1914, section 13.
Electoral Act, op. cit., section 383.
ibid., section 360. Subsection 362(1) also specifies that if a successful candidate has committed or has
attempted to commit bribery or undue influence, ’the election of the candidate shall be declared void’.
ibid., subsection 352(1).
Electoral Act 1907 (WA), section 25D.
Electoral Act 2002 (Vic), section 36. Calculated based on penalty unit value as at 1 June 2009.
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maximise support for, and voluntary compliance with, the law. To ensure integrity, it could be
argued that electoral laws need to be clearly expressed and readily understood, and that the
AEC requires appropriate powers to encourage compliance and punish non-compliance. From
the perspective of the principle of neutrality, it might be argued that electoral laws should be
enforced consistently, fairly and impartially.
14.10 One point to note is that there has been no evidence of widespread subversion of electoral
laws in Australia. The most common breaches of the Electoral Act have tended to be
inadvertent or unintentional (such as the instances of multiple voting discussed in chapter 11),
or transgressions by individuals that were not intended to have a broader impact on the
outcome of an election or the actions of others in the political process (such as failure to vote).
More serious offences have tended to be isolated events.1158
14.11 The following issues and options for change are examined below:
• the effectiveness of the existing enforcement regime;
• options for a broader compliance and enforcement regime; and
• options for harmonisation across jurisdictions.

Effectiveness of the existing enforcement regime
14.12 As noted at paragraph 14.4, the primary enforcement tool available to the AEC for most
alleged electoral offences (in particular, those that might be regarded as serious breaches of
the Electoral Act) is prosecution. However, for many electoral offences, the maximum penalty
available under the Electoral Act is a fine of $1,000. As a result, most, if not all, AEC requests to
prosecute alleged offenders are not progressed, because the AFP and/or the CDPP consider
that the relative seriousness of the offence does not warrant allocating resources to investigate
and/or prosecute the alleged offence. In light of these issues, the AEC often decides not to
pursue a referral to the AFP.
14.13 In addition to the challenges in ensuring that prosecution is pursued, there are a number of
practical challenges arising from the current enforcement regime:
• while political parties are the primary participants in the electoral system, the parties have no
legal status so cannot be prosecuted for breaches ‑ this issue could potentially be resolved if
parties were required to become legal entities, as discussed in chapter 8;
• there are inconsistencies in the structure of penalties in the Electoral Act, with older crimes
having a fixed dollar maximum penalty (often $1,000), while newer penalties are expressed
in ‘penalty units’ which means that they rise when the value of a penalty unit increases;1159
and
• ultimately in relation to election offences, prevention is better than punishment after an
offence has been committed.
14.14 The AEC has never exercised its power to seek an injunction in the Federal Court. The main
areas in which the use of this power has been contemplated have been in the publication of
alleged misleading and deceptive material such as how-to-vote cards. However, these issues

1158
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For example, the prosecution of Mr G Clark regarding unauthorised election pamphlets in the seat of
Lindsay at the 2007 election, www.smh.com.au/national/jackie-kellys-husband-fined-1100-for-electionleaflets-20090519-bdhx.html.
For example, distributing a pamphlet without containing the name and address of the person
authorising it has a maximum fine of $1,000 (Electoral Act, section 328), while publishing the same
document on the internet opens up the perpetrator to a fine of 10 penalty units, currently totalling
$1100 (Electoral Act section 328A). 1 penalty unit is currently $110 (Crimes Act 1914, section 4AA).
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usually arise on polling day, and are by then too late to be prevented, particularly given the
need to gather sufficient admissible evidence to support an application for an injunction.1160
14.15 It is common for complainants to approach the AEC and request it to refer a matter to the AFP
for investigation or seek an injunction. Where the AEC examines the available evidence and
decides that it will not pursue a particular complaint, it advises the complainant that if they
disagree with the AEC’s conclusions, it is their right to refer a matter to the AFP. Prosecutions
brought about as a result of references to the AFP from candidates or individuals are rare;
similarly, applications for injunctions from parties other than the AEC are also rare.
14.16 In light of these challenges in enforcing the Electoral Act, consideration might be given to
options for revising and modernising the current compliance and enforcement provisions.

Options for a broader compliance and enforcement regime
14.17 As noted above, the current emphasis in the Electoral Act on criminal offences may not provide
the most effective range of enforcement options to encourage compliance with electoral
laws. A key challenge is to ensure that there is the right mixture of tools to enable the AEC to
respond adequately and promptly to the circumstances of each case.
14.18 Compliance and enforcement regimes that have been adopted in other areas (for example,
the Trade Practices Act 1975), and for electoral regulation in other countries (such as Canada),
consist of a regime based on a hierarchy of graduated responses to non-compliance, ranging
from education and advice through to civil and criminal sanctions. These regimes establish a
range of enforcement mechanisms so that administrators can choose the most appropriate
mechanism to encourage compliance, prevent breaches, or punish breaches of the law.
14.19 The availability of a wider range of enforcement options may encourage compliance without
the need to escalate enforcement action to the more serious levels of punishment. Broadly
speaking, the range of enforcement options that might be considered can be classified into
two categories:
• measures to prevent breaches of the Electoral Act; and
• measures to address breaches of the Electoral Act.

Prevention
14.20 Measures to encourage compliance with electoral laws might include:
• education campaigns to increase awareness of electoral laws and encourage compliance
(electoral education is discussed in chapter 9);
• measures canvassed in other chapters of this paper, such as options to make it easier
to enrol to vote (chapter 7) and options to increase the accessibility of polling services
(chapter 11), which may have an effect on the extent to which eligible electors voluntarily
comply with their obligations to enrol and vote; and
• as an alternative to imposing additional regulations, voluntary codes of conduct could
be developed to encourage certain conduct or behaviour by particular participants in
the electoral process. For example, the option of developing codes of conduct for the
campaigning activities of political parties and candidates was discussed in chapter 10.
14.21 An additional option that could potentially improve compliance with particular electoral laws
could be to make compliance a precondition for the receipt of particular government benefits.
For example, recipients of welfare payments might be required to be on the electoral roll
before their benefit was paid. While this option would be likely to increase compliance with
1160

Further discussion of these evidentiary requirements is contained in AEC, submission no. 169 to
JSCEM, Inquiry into the 2007 Federal Election, op. cit., pp. 69-70.
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electoral laws, it may be criticised for being heavy-handed and would be likely to present some
administrative challenges and costs.

Addressing breaches
14.22 The following options, discussed below, could be considered for inclusion in a broad suite of
options available to the AEC to deal with alleged electoral offences:
• warning letters for minor or technical breaches;
• compliance agreements;
• civil penalties and other sanctions;
• criminal offences;
• infringement notices; and
• public reporting of breaches.
Warning letters
14.23 This option would provide the opportunity for less serious or technical breaches to be
corrected without the need for escalation to more serious enforcement options. While the AEC
has adopted this as an administrative practice for a range of alleged breaches, the option is not
specified as an enforcement option in the Electoral Act, which may give the impression that the
only action that is currently available to the AEC to deal with non-compliance is to commence a
criminal prosecution.
Compliance agreements
14.24 A number of regulatory frameworks in Australia now enable a regulator to establish compliance
agreements with individuals or organisations that have, or are likely to, infringe legislation.1161
Canada has applied this approach to enforcing electoral laws: the Commissioner of Canada
Elections may enter into, and publish details of, compliance agreements with a person who
has committed, or is likely to commit, an electoral offence.1162 A compliance agreement is a
voluntary agreement between the Commissioner and the other party to the agreement, in
which they agree terms and conditions that the Commissioner considers to be necessary to
ensure compliance with Canada’s electoral laws. If a person is not willing to sign an agreement
or fails to comply with an agreement, then further civil or criminal actions may be pursued
against the person.1163
Civil penalties and other sanctions
14.25 If the above measures are not effective or not considered appropriate, civil penalties could be
an alternative. Civil penalty provisions have been described as a hybrid between the criminal
and the civil law, because the unlike typical civil damages, civil penalties can be punitive and
will be payable whether or not any ‘harm’ was actually caused.1164 Such provisions are founded
on the notion of preventing public harm by having a significant deterrence value. While a
civil penalty provision may be similar to a criminal offence and the purpose of imposing a civil
sanction may include an element of punishment of the offender, the procedure by which an
offender is sanctioned is based on civil court processes. Some advantages of civil penalties
over criminal offences are that they do not lead to a conviction being recorded on an offender’s
1161
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For example, the Corporations Act 2001, the Trade Practices Act 1975, and the Environment Protection
and Biodiversity Act 1999.
Canada Elections Act (2000, c. 9), section 517.
Canadian compliance agreements are published on the Elections Canada website at www.elections.ca/
content.asp?section=loi&dir=agr&document=index&lang=e&textonly=false.
Australian Law Reform Commission, Report 95: Principled Regulation: Federal Civil and Administrative
Penalties in Australia, p. 87.
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criminal record, and that they do not require the involvement of the AFP and CDPP to
prosecute, as enforcement action can be pursued in the courts by the applicable regulator.
14.26 In addition to pecuniary penalties, other forms of sanction might also be considered as options
to deter undesirable conduct. Section 386 of the Electoral Act currently disqualifies a person
who is convicted of bribery or interfering with political liberty from sitting or being chosen to
sit as a member of either House of Parliament. This disqualification could be expanded to
cover other offences in the Electoral Act, to impose longer periods of disqualification, or be
broadened to include disqualification from employment under the Members of Parliament
(Staff) Act 1984 (that is, people who work for members of the Commonwealth Parliament) or
from holding certain offices in a registered party.
14.27 Other options that might be considered could include:
• reducing public election funding to candidates or political parties who had been found to
have breached a particular electoral law ‑ for example, where the actions of a registered
political party breach the Electoral Act, but no responsible individual can be identified, then
a court could order that the party’s public funding should be withheld or repaid;
• enabling a court to order that a person or political party which has committed a breach
undertake community service (for example, in the area of civic education); or
• if the Court of Disputed Returns declares that an election is void on the ground that
illegal practices were committed (as outlined at paragraph 14.6), empowering the Court to
also order that the person who committed the illegal practice should pay the costs of any
by-election or recount that may be required as a result of the Court’s decision.
Criminal offences
14.28 Criminal offences could be retained in the Electoral Act to deal with the most serious offences.
From this perspective (and in the context of determining the level of any civil pecuniary
penalties), the level of the penalties set out in the Electoral Act might be reviewed. Many of the
penalties in the Electoral Act were set in 1983: as a consequence, it might be argued that they
are no longer a significant deterrent.1165 For example, a penalty of $1,000 in 1983 was worth
only $382 in real terms in 2008.1166 The level of penalty considered appropriate for a particular
offence, and the type of conduct involved, may be relevant in determining what type of penalty
(civil or criminal) is suitable for each offence.
14.29 As noted at 14.7 and Annex 11, Tasmania, Victoria and the NT have recently reviewed and
updated their electoral laws and have established substantially higher penalties for electoral
offences than apply in the Commonwealth context. NSW has also recently updated and
increased penalties for offences under the Election Funding and Disclosures Act 1981 (NSW). In
addition, the Commonwealth Electoral Amendment (Political Donations and Other Measures)
Bill 2009, currently before the Senate, is proposing to increase the penalties for the funding
and disclosure offences in Part XX of the Electoral Act. If this Bill is passed by the Parliament,
the other offences in the Electoral Act might be criticised for being inconsistent with the new
penalties, or for being out of date.

1165
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In 2009, JSCEM recommended that the penalties for printing or publishing an unauthorised electoral
advertisement under section 328 of the Electoral Act ‘be revised to ensure that they provide a greater
deterrent’: see JSCEM, Report on the Conduct of the 2007 Federal Election and Matters Related
Thereto, op. cit., p. 292. This recommendation was criticised in a dissenting report from Coalition
members of the Committee for not addressing the ‘issue of penalties in a serious and balanced
fashion’, which argued that increased penalties should be considered across a much broader range of
offences: see pp. 331-332.
JSCEM, Advisory Report on the Commonwealth Electoral Amendment (Political Donations and Other
Measures) Bill 2008, 2008, pp. 66-67.
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Infringement notices
14.30 One element of either a civil or criminal penalty regime could be to utilise infringement notices
for a broader range of alleged offences than at present. As outlined at paragraph 14.3, the AEC
may currently issue an infringement notice to a person for failure to vote; if the person does
not wish to have their alleged offence dealt with by a court, he or she may pay a penalty of $20
to the Divisional Returning Officer who issued the notice. Infringement notices can avoid the
need for references of breaches of the law to be made to the AFP, and may be a more efficient
way of dealing with some electoral offences. They are likely to be particularly appropriate for
relatively minor offences, where a high volume of contraventions are expected and where a
penalty must be imposed immediately to be effective.
Public reporting of breaches
14.31 The Electoral Act currently contains only a very limited power for the AEC to report issues of
non-compliance to the Parliament: the existing power applies only to reporting of breaches of
the funding and disclosure requirements of the Electoral Act.1167 This power could potentially
be broadened to apply to all areas of non-compliance and acts or omissions constituting an
electoral offence. Under such an arrangement the AEC could publish public announcements
with details of non-compliance, and any undertakings or agreements as to how the actions
would be remedied. This could provide a transparent and accountable process for the handling
of complaints, while the prospect of negative publicity could also be a deterrent to both
political parties and individuals. Given the potential consequences for those who would be
publicly named under such a system, it might be argued that mechanisms to ensure natural
justice and procedural fairness would need to be incorporated into this option.

Undertaking enforcement
14.32 At present, the investigation of all potential offences other than failure to vote must be referred
to the AFP. The establishment of a broader range of administrative and civil enforcement
options could provide the AEC with more appropriate powers to enforce compliance, without
the need to refer the bulk of matters to the AFP.
14.33 If the AEC were given greater enforcement powers and a greater discretion to choose between
different enforcement options, one issue that might require consideration would be the likely
scrutiny of AEC decisions to pursue a particular enforcement option. There could be a risk
that the AEC would be subject to criticism from, in particular, persons who saw themselves as
having been dealt with in an unduly harsh manner. An option to avoid compromising the trust
in, and independence of, the AEC might be to confer decision-making authority for enforcing
electoral laws on a separate statutory officer, as applies in Canada.1168

Options for harmonisation
14.34 Some of the options for reform that have been canvassed above may be more effective if they
were to be introduced in a harmonised manner across jurisdictions. For example, sanctions
that disqualify persons convicted of particular offences from sitting as, or being chosen as, a
member of Parliament would be most effective if they prevented a transgressor from sitting or
being chosen as a member of Parliament in any jurisdiction.
14.35 As noted at Annex 11, there is presently a large degree of variation in the level of penalties
which applies to electoral offences in different jurisdictions. To maximise consistency, there
could be a national review of electoral offences, with a view to achieving greater consistency in
the levels of penalties applied across jurisdictions.
1167
1168

Electoral Act, op. cit., section 17.
In Canada, such a function is performed by the ’Commissioner of Canada Elections’, an independent
officer appointed by the Chief Electoral Officer under section 509 of the Canada Elections Act.
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discussion points
14.36 Comments are invited on this chapter, in particular on the following questions:
• Is the existing compliance and enforcement regime in the Electoral Act effective?
– If not, what changes should be made?
• Should the AEC have a greater role in enforcing compliance with the Electoral Act?
• Are there particular areas of the compliance and enforcement arrangements that you think
would benefit from greater harmonisation?
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Part 3: Conclusion
Chapter 15: I SSUES FOR DISCUSSION
AND COMMENT
This chapter suggests an approach to considering the issues and possible options for reforming
Australia’s electoral system presented in prior chapters and sets out the questions that readers
might wish to consider.
15.1 The purpose of the Green Paper process is to encourage public debate about options for
improving and modernising Australia’s electoral system. The first Green Paper, Electoral Reform
Green Paper - Donations, Funding and Expenditure, invited comments on major issues and
options relevant to Australia’s electoral funding and disclosure requirements. This second Green
Paper has discussed a broad range of issues relating to Australia’s electoral architecture and key
elements of the electoral process, and identified a range of possible options for reform.
15.2 Given the variety of issues and options canvassed in this paper, the purposes of this concluding
chapter are to:
• suggest an approach to considering what, if any, reforms might be appropriate; and
• to set out the questions that readers might wish to consider.
15.3 This paper has argued that the key challenge for governments is to preserve the Australian
electoral system’s key strengths and stability while striving for greater improvements to the
system to ensure that it continues to meet the needs of the changing electoral environment.
Chapter 1 outlined some of the important changes in Australia’s electoral environment:
demographic changes, technological developments, and opportunities for harmonisation
between the Commonwealth, the states and the territories. The options for reform presented
in this Green Paper can be taken as a starting point in considering whether any reforms are
required to ensure that Australia is equipped to meet these challenges.
15.4 It may be useful to have some principles in mind against which to evaluate whether Australia is
equipped to meet the challenges identified in this paper and to evaluate any required options
for reform. To this end, chapter 2 proposed a set of 11 principles that might be regarded as the
basis for an electoral system for Australia, namely, representation, responsiveness, universality,
neutrality, transparency in electoral administration, integrity, the rule of law, civic culture, an
open political environment, effectiveness and efficiency, and flexibility. While these have been
drawn from standards widely accepted internationally, readers may wish to consider whether
there are alternative principles that should be taken into account in analysing the Australian
electoral system.
15.5 Two further aspects of the process of considering possible options for reform should be noted.
Firstly, any changes to one part of the electoral system may have impacts on other parts of the
system. Regard therefore needs to be had to any such impacts, and how any changes might be
combined in a cohesive way with existing parts of the electoral system, or with other proposed
reforms. Secondly, given limited resources, the costs and benefits of possible reforms need to
be weighed against each other. While limited resources may present a challenge, they can also
provide an opportunity for framing innovative solutions. For example, as noted in chapter 2,
some reform options may result in savings which could be directed to other electoral reforms,
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while other reform options might entail consideration of how best to utilise existing resources
to achieve particular objectives.
15.6 The Australian Government welcomes comments on any of the matters raised in this paper.
Readers are particularly encouraged to think holistically and consider what package/s of
reforms, if any, might meet the challenges, and take advantage of the opportunities, facing
Australia’s electoral system.
15.7 In preparing comments, readers may wish to consider the discussion points listed at the end of
chapters 2 to 14, extracted here for ease of reference. While comments on all discussion points
are welcome, readers might also like to consider which five areas they believe are of highest
priority for reform.

Chapter 2: Standards, qualities and expectations
2(a)

Principles that might be regarded as a basis for an electoral system for Australia
are representation, responsiveness, universality, neutrality, transparency in electoral
administration, integrity, the rule of law, civic culture, an open political environment,
effectiveness and efficiency, and flexibility. Which of these principles are the most
important to you, and why?

2(b)

Are there any other principles that you consider to be key principles for an Australian
electoral system?

Chapter 3: The legal framework for elections
3(a)

Given the inherent challenges of achieving and maintaining harmonisation in a federal
system, which areas of harmonisation should be given priority attention?

3(b)

How prescriptive should our electoral laws be?

3(c)

How flexible should our electoral laws be to adapt to the changing electoral
environment?

3(d)

What is the best way to ensure that our electoral laws are easily understood by
participants in the electoral process?

Chapter 4: The franchise
4(a)

Are the current arrangements for the franchise appropriate for modern Australia?

4(b)

Should any categories of non-citizens have the right to vote in Australian elections?

4(c)

To what extent should Australian citizens living overseas be permitted to vote in
Australian elections?

4(d)

Should the voting age and/or enrolment age for Australian elections be lowered?

4(e)

Should the current exclusions from the franchise be maintained, amended or abolished,
in particular for:
– persons serving a prison sentence of three years or more?
– persons of unsound mind?

4(f)

Are there any other aspects of the franchise that you consider should be reformed?

4(g)

Should the franchise be uniform across Australia?
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Chapter 5: Representation and voting systems
5(a)

Do the current voting systems for the House of Representatives and the Senate offer
an appropriate balance between representation and responsiveness? If not, what
changes should be made to the voting systems for the House of Representatives and/or
the Senate?

5(b)

Should optional preferential voting be introduced for the House of Representatives?

5(c)

For the Senate, should preferential above-the-line voting be introduced? Should
optional preferential voting below the line be introduced?

5(d)

Would there be benefits in greater harmonisation of voting systems?

5(e)

Are the current criteria for determining formality of votes in federal elections
appropriate? Should they be varied to remove obstacles to casting a valid vote?

5(f)

What strategies do you think could reduce the level of unintended informal voting?

5(g)

Would there be benefits in greater harmonisation of formality rules for federal, state and
territory elections?

5(h)

Are the current arrangements governing redistributions satisfactory? Should
redistributions be conducted according to a fixed timetable, or a ‘fairness’ criterion?

5(i)

Should any changes be considered to the arrangements governing representation of the
states and territories in the House of Representatives and the Senate?

5(j)

What changes, if any, should be considered to the current composition of electoral
divisions?

5(k)

Should any changes be considered to address the issue of members or Senators retiring
before the end of their terms?

Chapter 6: Electoral management bodies
6(a)

Is the AEC sufficiently independent and transparent in its operations?

6(b)

Do the general administrative, oversight and accountability arrangements that apply
to the AEC in common with other statutory agencies have practical implications for the
effective independence of its electoral administration activities?

6(c)

Are there functions that the AEC should be performing, which it is not?

6(d)

Is the AEC performing functions that should be performed by another body?
– If so, should any particular function be split between jurisdictions or carried out by a
separate body?

6(e)

Is there a more effective organisational structure of the AEC?

6(f)

Are the accountability mechanisms that apply to the AEC sufficient to ensure that
decisions relating to elections and electoral matters are independent and impartial?

6(g)

Are there any aspects of existing accountability mechanisms that might operate so as to
be contrary to the objective of an independent electoral administration?
– Should the Electoral Act include a provision specifying the independence of the AEC,
such as section 10 of the Tasmanian Electoral Act 2004?
– Should the Electoral Act include a provision allowing JSCEM to scrutinise the
proposed budgetary allocation for the AEC, similar to the arrangements in place for
the Australian National Audit Office?
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6(h)

In what ways could the AEC work more closely with state and territory electoral bodies
to improve cooperation and enhance processes?

Chapter 7: Enrolment and participation
7(a)

How can enrolment processes best ensure maximum participation in Australia’s
elections?

7(b)

Are there any changes that you think should be introduced to enrolment processes,
such as:
– automatic enrolment?
– automatic update of enrolment details?
– online enrolment?
– online update of enrolment details?

7(c)

If automatic or online enrolment and/or updating were introduced, what processes do
you think would ensure the integrity of the electoral roll?

7(d)

Should the legislation governing enrolment be designed to guide the AEC on the basis
of principles, rather than prescribing the process steps for enrolment?

7(e)

What changes could be made to the proof of identity requirements to improve the
enrolment process, while continuing to protect the integrity of the roll?

7(f)

What changes (if any) should be made to the residence requirements for enrolment?

7(g)

What changes (if any) should be made to the special enrolment arrangements for silent
electors, homeless persons and youth?

7(h)

What ‘close of rolls’ period do you think is appropriate?
– Should the roll close date be set later in the election period?
– Should enrolment on polling day be permitted?

7(i)

What options are there for greater harmonisation of enrolment requirements and
processes across the Commonwealth, states and territories?

7(j)

Should there be further limitations placed on access to information on the electoral roll?
If so, what limits would you suggest?

Chapter 8: Registration of parties, and candidate nominations
8(a)

Is the current system for registration of political parties appropriate for Australia’s
contemporary conditions?

8(b)

Are there any changes that you think should be introduced to party registration
arrangements, such as:
– requirements regarding the conduct or organisation of political parties, such as
requiring them to become legal entities?
– different rules for party names?
– rules to address ‘party-hopping’ for registration?

8(c)

What options are there for greater harmonisation of party registration arrangements
across the Commonwealth, states and territories?

8(d)

Is the current system for candidate nominations appropriate?

8(e)

Are there any changes that you think should be introduced to candidate nomination
arrangements, such as different nomination requirements?
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8(f)

Noting the requirement for a referendum, are there any amendments that you think
should be made to section 44 of the Australian Constitution? Alternatively, are there any
administrative solutions that you think could be introduced to support compliance with
section 44?

8(g)

What options are there for e-business solutions to improve party registration and
candidate nomination systems?

Chapter 9: Education for electoral participation
9(a)

Do you think that any changes should be made to existing electoral education
programs?
– If so, what programs do you think should be in place to effectively and efficiently
improve electoral participation in Australia?

9(b)

Should electoral education be mandatory in all Australian schools?

9(c)

Do you think that any new electoral education strategies should be introduced to
improve the electoral participation of particular groups, such as:
– youth?
– Indigenous Australians?
– migrant citizens?
– persons experiencing homelessness?
If so, what strategies do you think should be developed?

9(e)

Are there any specific groups not discussed in this chapter who you think would benefit
from better electoral education?

Chapter 10: The campaign
10(a) To what extent should the government seek to regulate the use of new media, including
the internet, for campaign purposes, or encourage the development of a voluntary code
of conduct?
– Are there any specific emerging campaign practices which you would like to see
tackled?
10(b) Should any additional measures be put in place to govern the use of public resources for
campaign purposes?
– If so, what measures do you think might be appropriate?
10(c) Are reforms needed to address the shift towards ‘continuous’ campaigning?
10(d) Do you believe the current media blackout arrangements should be changed in
any way?
10(e) Should ‘truth in advertising’ laws be introduced?
– If so, what form should such laws take?
10(f)

Are there any changes that you think should be introduced to the arrangements
governing the neutrality of the polling booth?

10(g) Should any changes be made to the arrangements governing how-to-vote cards?
10(h) Do you favour any particular options for greater harmonisation of campaign regulations
across the Commonwealth, states and territories – including possible use of national
voluntary or regulatory codes of conduct?
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Chapter 11: Polling
11(a) Should any actions be taken in response to the rise in early voting?
11(b) What changes, if any, are needed to the current postal vote processes for federal
elections?
11(c) Should electronic voting be utilised to a greater extent in Australia?
– If so, what form of electronic voting should be used?
11(d) Are additional mechanisms required to reduce the possibility for multiple voting?
– If so, what mechanism/s should be introduced?
– Do you think the current rules surrounding the casting of provisional votes should be
changed? If so, how?
11(e) Should a requirement for voters to provide identification on election day be introduced?
– If so, what form/s of identification should be required?
11(f)

Do you have any suggestions for the future location of polling places within Australia?
– In particular, do you have any suggestions about the location of polling places for
homeless persons or those in Indigenous communities?

11(g) Do you think compulsory voting should continue in Australia?
11(h) What areas of the current polling arrangements do you think would particularly benefit
from harmonisation between the Commonwealth, states and territories?
– Do you think it is appropriate for federal and state or territory elections to be held on
the same day?

Chapter 12: Scrutiny of ballots
12(a) Are there any measures that could be taken to improve the process by which declaration
votes are counted?
– In particular, should pre-poll votes cast in an elector’s home division be treated as
ordinary votes for the purposes of the count?
12(b) Should the National Tally Room continue to operate for federal elections?
12(c) Which forms of electronic vote counting should be used at federal elections?
12(d) Are there any additional measures or initiatives that could improve decision-making as to
the formality of votes?
12(e) Should recounts be automatically conducted in the case of close election results?

Chapter 13: Dispute Resolution
13(a) Do you think the current role, practices and procedures of the Court of Disputed Returns
for petitioners are appropriate?
– If not, which individual aspects of the dispute resolution process require reform?

Chapter 14: Compliance and enforcement
14(a) Is the existing compliance and enforcement regime in the Electoral Act effective?
– If not, what changes should be made?
14(b) Should the AEC have a greater role in enforcing compliance with the Electoral Act?
14(c) Are there particular areas of the compliance and enforcement arrangements that you
think would benefit from greater harmonisation?
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Absent votes

Votes cast by electors at a polling place outside their enrolled electoral
division but still within their state or territory on polling day. These
votes may be cast at any polling place in that state or territory.

ACT

Australian Capital Territory.

AEC

Australian Electoral Commission – The independent statutory authority
established in 1984 to maintain and update the Commonwealth
electoral roll and conduct federal elections.

AEO

Australian Electoral Officer – The AEC’s chief manager in each state
and the Northern Territory. The returning officer for the Senate in each
state and territory.

AFP

Australian Federal Police.

Alternative vote

Term used to describe the use of preferential voting in single member
electorates.

Ballot

The voting process by which a choice is made between candidates in
an election; the vote itself.

Ballot paper

A paper which shows the names of the candidates who are standing in
an election and on which a vote is marked.

Bicameral legislature

A parliament or law-making body consisting of two chambers or
houses.

BSA

Broadcasting Services Act 1992 (Cth).

Candidate

A person who stands for election to parliament. Candidates can be
nominated by political parties or stand as independents.

Caretaker government

One of the conventions of Australian politics is that once an election is
called, the government goes into ‘caretaker’ mode. Ministers continue
to administer the Commonwealth, but are not able to make major
policy decisions or appointments. The caretaker period continues after
polling day until it is clear who will form the new government.

CDPP

Commonwealth Director of Public Prosecutions.

Certified list

The certified list is a copy of the electoral roll for a particular division.
Polling officials place a mark against an elector’s name when the
elector is issued with ballot papers to indicate that the elector has
voted.

Close of rolls

The latest time at which qualified persons might lodge an enrolment
form to enrol or update their enrolment, in order that they be entitled
to vote in a particular election.

Compulsory enrolment

A legal obligation to enrol to vote at elections.

Compulsory voting

A legal obligation to vote at elections.

Constituency

See ‘Division’.
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Constitution

The most basic set of rules by which a country or state is governed.
In Australia, the Constitution was written in the 1890s, and sets out
elements of the structure of Commonwealth Government. The
Constitution can only be explicitly amended by referendum.

Court of Disputed
Returns

A unique judicial body which is the sole recipient of legal challenges to
the validity of federal election results. A candidate, elector or the AEC
may dispute the validity of an election by a petition to the High Court
sitting as the Court of Disputed Returns. The court has wide powers to
resolve the matter.

Crimes Act

Crimes Act 1914 (Cth).

Declaration of the polls

A formal public announcement of the result of an election.

Declaration vote

Votes that are sealed in an envelope bearing the voter’s particulars.
These votes are cast when:
•

the voter’s name cannot be found on the certified list

•

the voter’s name is marked off the certified list as already having
voted;

•

the voter is registered as a silent elector (i.e. his/her address does
not appear on the roll); or

•

the voter casts an absent, pre-poll or postal vote.

Division

Geographical areas containing approximately equal numbers of voters
as defined for electoral purposes. Australia is divided into voting
districts or electorates which are known as divisions. One member is
elected from each division to the House of Representatives.

DRO

Divisional Returning Officer – The AEC officer responsible for
maintaining the roll and conducting the election in each division.

Early vote

A vote cast in the lead-up to election day. They are cast by electors
who will not be able to get to a polling place in their state or territory
on election day. Postal and pre-poll votes are the two ways a voter can
cast an early vote.

ECA

Electoral Council of Australia – A consultative council of Electoral
Commissioners from the electoral authorities of the Commonwealth,
states and territories which considers matters which will facilitate or
improve Australian electoral administration.

Electoral Act

Commonwealth Electoral Act 1918 (Cth) – The legislation governing
the Commonwealth electoral process.

Electoral roll

See ‘Roll’.

Electorate

See ‘Division’.

Election period

The period commencing on the day of issue of the writ for the election
and ending at the latest time on polling day at which an elector in
Australia could enter a polling booth for the purpose of casting a vote
in the election.

Electors

People eligible to vote in an election.

Enrolment

The act of having your name placed on the electoral roll. Australian
citizens over 18 years of age (with a few exceptions) must enrol to vote.
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EMB

Electoral Management Body – The authority within a jurisdiction
charged with administering the electoral process.

First past the post

An election in which the candidate with the most votes is elected after
one round of counting whether or not that person has more than half
the votes counted.

FMA Act

Financial Management and Accountability Act 1997 (Cth).

Formal vote

A ballot paper which has been correctly completed and accepted as
valid. Only formal votes will be counted.

Formality rules

The rules which determine whether or not a given vote will be
accepted as formal (valid) and counted in an election.

Franchise

The right to vote.

Full preferential voting

A system of voting in which the elector is required to indicate an order
of preference for all candidates on the ballot paper.

General postal voting

Electors who consistently have difficulty getting to a polling place on
polling day can register as a general postal voter. As soon as the DRO
receives the ballot papers for an election, general postal voters are
automatically sent postal ballot papers and certificate envelopes.

Group voting ticket

See ‘Ticket voting’.

Hare-Clark

Hare-Clark is a proportional representation system which is a type
of the ‘single transferable vote’ method. Electors vote by showing
preferences for individual candidates. There will be more than one
vacancy to be filled per division, and to be elected, a candidate needs
to receive a quota of votes. Each elector has a single vote, which
can be transferred from candidate to candidate according to the
preferences shown until all the vacancies are filled.

Harmonisation

The adoption of uniform or consistent rules and laws across multiple
jurisdictions. Harmonisation results in a unified regulatory environment
in which participants benefit from clarity and simplicity.

House of Representatives

The lower house of the federal Parliament of Australia, where Members
are elected from single-member divisions.

How-to-vote cards

Cards handed out to voters by party officials at polling places on
election day showing how a party or candidate would like voters to fill
in their ballot papers.

ICCPR

International Covenant on Civil and Political Rights.

Informal vote

A ballot paper which has been incorrectly completed or not filled in at
all. Informal votes are not counted in the election of a candidate.

International IDEA

International Institute for Democracy and Electoral Assistance – An
intergovernmental think-tank on democracy and electoral matters.

IPU

Inter-Parliamentary Union – An international organisation of
parliaments of sovereign states which coordinates world-wide
parliamentary dialogue.

IPU Declaration

The IPU Declaration on Criteria for Free and Fair Elections.
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JSCEM

Joint Standing Committee on Electoral Matters – JSCEM inquires into
and reports on such matters relating to electoral laws and practices
and their administration as may be referred to it by either House of the
Parliament or a Minister.

JSCER

Joint Select Committee on Electoral Reform – the predecessor to
JSCEM.

Jurisdiction

A political subdivision (e.g. federal, state, municipality) with the
responsibility for creating and enforcing laws within its geographic
boundaries.

Legislature

The law-making body of a country or state.

NI

Norfolk Island.

Marginal seat

A term used after counting has been completed to describe a seat
where the winning candidate received less than 56% of the two party
preferred vote.

Mobile polling

A polling process in which mobile teams bring the polling to the
elector. They visit electors in hospitals and nursing homes, prisons and
remote locations to enable them to vote.

Multi-member electorate

An electorate which has more than one representative. A proportional
representation system usually applies.

NT

Northern Territory.

NTR

National Tally Room – The media centre where the progressive voting
figures for divisions are displayed when the votes are being counted
on election night.

Ordinary vote

A vote cast by an elector on polling day at a polling place within the
division for which the elector is enrolled.

Parliamentary democracy

A system of government where the people exercise their political
power by electing representatives to Parliament to make laws.

POI

Proof of identity.

Political party

A political party is an organisation with the object or activity of
promoting candidates for election to Parliament. Also see ‘Registered
political party’.

Poll

Another word for an election.

Postal vote

A method of voting through the post. Electors who for various reasons
cannot attend a polling place in the state or territory for which they are
enrolled on polling day can apply in writing for a postal vote. The DRO
will then send them their ballot papers which must be posted back
before the close of polling. See also ‘general postal voting’.

Pre-poll vote

Votes cast at any AEC office or any pre-poll voting centre in the leadup to polling day. Voters unable to vote in the division in which they
are enrolled on election day are eligible to cast a pre-poll vote.
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Preferential voting

A method of voting in which voters complete a ballot paper by placing
numbers next to candidates on the ballot paper to indicate their order
of preference. Voters may be required to number all the boxes to
indicate all their preferences (‘full’ preferential), to number a mandated
minimum number of boxes with their preferences (‘partial’ preferential),
or to fill in at least one box to indicate their first preference, and more if
they so wish (‘optional’ preferential).

Privacy Act

Privacy Act 1988 (Cth).

Proportional
representation

A system of voting designed to elect representatives in proportion to
the amount of support each has in the electorate.

Provisional vote

A provisional vote may be claimed by a person whose name cannot be
found on the certified list of voters, or whose name is already marked
off the roll but who claims not to have voted. The provisional voter’s
name is checked at the AEC divisional office before the envelope
containing the vote is included in the count.

PS Act

Public Service Act 1999 (Cth).

Quota

The proportion or number of votes needed by a candidate or party to
be elected.

Redistribution

A redistribution is the redrawing of the boundaries for the federal
electoral divisions of a state or territory. The size of these divisions is
determined by population. To ensure equitable representation, the
boundaries must be redrawn periodically.

Referendum

A proposal to alter the Constitution put to the vote. The Australian
Constitution can only be altered by a majority of electors in a majority
of states passing the proposed amendment.

Registered political party

A registered political party is a political party with either a member
in the Commonwealth Parliament or with a membership of at least
500 electors which has become registered under Part XI of the
Electoral Act.

Representative
democracy

A representative democracy is a system of government in which the
power is vested in the people, who exercise their power through
elected representatives in parliament.

RMP Act

Referendum (Machinery Provisions) Act 1984 (Cth).

Robson Rotation

The Robson Rotation process is a specific way of printing candidate
names on ballot papers. The names in each column of candidates
are printed in different orders on consecutive ballot papers so that
no candidate in a column has the advantage or disadvantage of
appearing in the same position on every ballot paper.

Roll

A list of all the people who are entitled to vote in an election.

Safe seat

A term used after counting has been completed to describe a seat
where the winning candidate received more than 60% of the two party
preferred vote.

Savings clause

Administrative rules which allow votes which would otherwise be ruled
informal to be admitted to the count as formal votes where the voter
may have made a unintentional mistake on their ballot paper.
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Scrutiny

The process of checking and counting votes following the close of
polling. Acceptability of votes is determined and the votes are sorted
and counted to determine the outcome of the election.

Scrutineer

An individual appointed by a candidate to ensure that voting,
checking, sorting and counting are done fairly and accurately.

Seat

See ‘Division’.

Secret ballot

A vote made in secret.

Senate

The upper house of the federal Parliament of Australia, which has 76
Senators, 12 from each state and two from the ACT and the NT.

Silent elector

An elector whose address is not shown on the roll because they
believe that having their address on the roll will place their personal
safety or that of members of their family at risk.

STV

Single transferable vote – Under STV electoral systems, each elector’s
vote can be transferred between candidates in the order of the
elector’s preferences.

The territories

The Australian Capital Territory and the Northern Territory.

Third party

Third parties are individuals or organisations that participate in
campaigning but who are not seeking election.

Ticket voting

Voters in multi-member electorates are given the option to adopt as
their vote a preference order lodged by a particular party or group. A
separate section at the top of the ballot is paper is provided for the
elector to mark a single preference. In the Australian Senate, this is
also known as ‘above the line’ voting.

Two party preferred vote

A classification of the voters cast in a division, state or nation according
to their relative preferences for the government and opposition.

Unicameral

A parliament or law-making body consisting of one chamber or house.

UN

United Nations.

Vote

The act of an elector in an election to indicate his or her choice.

Voting compartment

A small compartment or cubicle at the polling place where people fill
in their voting papers in secret at elections.

VTR

Virtual Tally Room – The VTR is an internet application that provides
progressively updated election results after the close of polls. The VTR
is accessible to all internet users.

Writ

A document commanding an electoral officer to hold an election or
referendum. The issue of a writ starts the electoral process.

YES

Youth Electoral Study.
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State franchises applied at the first federal
election (NSW, VIC, QLD, TAS men over 21
years; SA and WA men and women over
21 years).

Most men and women over 21 years
allowed to vote at federal elections.
However, Aboriginal natives of Australia,
Asia, Africa or the Pacific islands except
New Zealand were excluded from
enrolment and voting unless they already
had the franchise at state level.

1901

1902

Permanent electoral rolls were established.

Women over 21 years allowed
to vote (VIC elections).

Enrolment became compulsory.

1908

1911

1913

Postal voting available for the first time.

Women over 21 years allowed to vote (QLD
elections).

1905

First past the post system used. Enrolment
and voting voluntary.

Voting Methods

1906

Women over 21 years allowed to vote (TAS
elections).

1903

Women over 21 years allowed to vote
(NSW elections).

Franchise (who could vote)

Year

Commonwealth Parliament first met in
Melbourne.

First federal election held under state
legislation. First Parliament had 36
senators and 75 members of the House of
Representatives.

Changes to Parliament

Electoral boundary redistributions for NSW,
VIC, QLD and WA.

Electoral boundary redistributions for NSW,
VIC, QLD and WA.

Divisional Returning Officers conducted first
election under Commonwealth law in each
electoral division.

Electoral boundary redistributions for SA
and TAS.

First federal elections held under federal
law: 46.8% of electors voted.

The Electoral Branch of the Home Affairs
Department was established to conduct
federal elections.

Commonwealth Electoral Administration

Annex 1: Key Milestones in the Development of the Federal Electoral System

aNNEX 1
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1940

1937

1934

Horizontal ballot papers first used in Senate
election.

Senate system of voting altered to require
all preferences to be shown.

Compulsory voting first used: 91.31% of
electors voted.

1925

1927

Compulsory voting introduced at federal
elections.

1924

Natives of British India living in Australia
allowed to vote.

Grouping of names on Senate ballot papers
introduced.

1922

Nationality Act 1920 bestowed upon British
subjects ‘all political and other rights’ but
South Sea Islanders still ineligible to vote
despite being
British subjects.

First federal election using preferential
voting 13.12.19.

1919

1920

First use of preferential voting at
Corangamite by-election 14.12.18.

1918

Voting Methods
QLD state elections became the first to
have compulsory voting.

Franchise (who could vote)

1915

Year

Parliament met in Canberra for the
first time.

Queensland’s Upper House, the Legislative
Council, was abolished by the Theodore
Labor Government.

Northern Territory gained one Member of
the House of Representatives with restricted
voting rights.

Changes to Parliament

Electoral boundary redistributions for VIC
and WA.

Electoral boundary redistributions for NSW,
QLD and SA.

Electoral boundary redistributions for NSW,
VIC, QLD, WA, SA and TAS.

Commonwealth Electoral Administration

aNNEX 1

The Australian Electoral Office was
established.

1973

The qualifying age for enrolment, voting
and candidature for all federal elections was
lowered from 21 years to 18.

Electoral boundary redistribution for QLD.

Electoral boundary redistributions for NSW,
VIC, WA, SA and TAS.

Electoral boundary redistributions for NSW,
VIC, QLD, WA, SA and TAS.

Electoral boundary redistributions for NSW,
VIC, QLD, WA, SA and TAS.

Industrial ballots first conducted by the
Electoral Branch.

Commonwealth Electoral Administration

1969

NT Member of the House of
Representatives was granted full voting
rights.

The number of senators for each state was
increased from 6 to 10 and the number of
members of the House of Representatives
correspondingly increased to 121. ACT
was granted one member of the House of
Representatives with restricted voting rights
(Representation Act 1948 – assented to 18
May 1948).

Changes to Parliament

1968

Proportional voting by the single
transferable vote was introduced for Senate
elections.

Voting Methods

ACT Member of the House of
Representatives was granted full voting
rights.

All Aboriginal people became entitled to
enrol and vote at federal elections and
referendums (Date of Commencement 18
June 1962).

Aboriginal people were given the right to
enrol and vote at federal elections provided
they were entitled to enrol for State
elections or had served in the Defence
Forces (Date of Commencement 22 April
1949).

Franchise (who could vote)

1966

1962

1955

1949

1948

Year

aNNEX 1
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1984

1983

1980

1978

1977

1974

Year

Party affiliation first printed on ballot
papers.

Franchise qualification changed to
Australian Citizenship.

British subjects on the roll immediately
before 26 January 1984 retained enrolment
rights.

Group ticket voting introduced for the
Senate.

Voting Methods

Enrolment and voting for Aboriginal people
became compulsory.

Franchise (who could vote)

The number of senators was increased from
10 to 12 per state, i.e. from 60 to 72 (total:
76 including ACT and NT). (Representation
Act 1983 – assented to 8 December
1983, commenced 21 February 1984).
Consequently, the number of members of
the House of Representatives was increased
to 148.

NT granted self-government.

ACT gains second member of the House of
Representatives (with full voting rights).

ACT and NT gained 2 senators each,
their terms coinciding with House
of Representatives terms. (Senate
(Representation of Territories) Act 1973 –
Assented to 7 August 1974).

Changes to Parliament

Electoral boundary redistributions for NSW,
VIC, QLD, WA, SA, TAS and ACT.

Registration of political parties introduced.

Public funding of election campaigns
and disclosure of political donations and
electoral expenditure introduced.

The Australian Electoral Commission was
created.

Electoral boundary redistribution for WA.

First election conducted for NT Legislative
Assembly 7 June 1980.

Constitution altered following referenda
to permit voters in the ACT and NT to
vote at future referenda, and to require
Senate casual vacancies to be filled by
a replacement senator from the same
political party.

Electoral boundary redistributions for NSW,
VIC, QLD, WA, SA and TAS.

Electoral boundary redistributions for WA
and ACT.

Commonwealth Electoral Administration

aNNEX 1

Electoral boundary redistributions for VIC
and WA.

First election conducted for ACT Legislative
Assembly 4 March 1989.

Commonwealth Electoral Administration

Electoral boundary redistributions for NSW,
WA, TAS and NT.
Electoral boundary redistributions for VIC,
QLD and SA.

2003

Electoral boundary redistribution for SA.

An automated Postal Vote Issuing system
was introduced.

2000

1999

A Virtual Tally Room was developed for the
AEC website which provided people with
up to the minute results on election night.

The introduction of computerised scrutiny
of Senate votes.

Electoral boundary redistributions for QLD,
WA and ACT.

1997

1998

Electoral boundary redistributions for VIC,
QLD and ACT.

1994

Electoral boundary redistributions for NSW,
QLD, SA, TAS and ACT.

AEC’s mandate widened to include
provision of international electoral
assistance.

ACT granted self-government.

Changes to Parliament

1992

Voting Methods

First election conducted for Aboriginal and
Torres Strait Islander Commission (ATSIC).

Franchise (who could vote)

1990

1989

Year

aNNEX 1

STRENGTHENING AUSTRALIA’S DEMOCRACY 229

On 30 August, the High Court ruled that
prisoners serving a full time sentence of
less than three years were entitled to enrol
and vote.

2007

Electronic voting trialled at 2007 election
for electors who are blind or vision impaired
and Australian Defence Force personnel
based in Afghanistan, East Timor, Iraq and
the Solomon Islands.

Electoral boundary redistributions for NSW
and QLD.

The Electoral and Referendum Amendment
(Electoral Integrity and Other Measures) Act
2006 brought about changes to electoral
law relating to enrolment deadlines, proof
of identity for enrolment and provisional
voters, and candidate nomination fees.
Political donation disclosure thresholds
were also raised from $1,500 to $10,000
and annexed to inflation.

The Electoral and Referendum Amendment
(Electoral Integrity and Other Measures) Act
2006 meant that prisoners serving full time
sentences of less than three years were no
longer entitled to vote.

Electoral Roll no longer sold.

Commonwealth Electoral Administration

2006

Changes to Parliament

Electoral boundary redistribution for ACT.

Prisoners serving a sentence of three years
or more are no longer entitled to vote
(Electoral and Referendum Amendment
(Prisoner Voting and Other Measures) Act
2004).

2004

Voting Methods

2005

Franchise (who could vote)

Year

aNNEX 1
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Annex 2: Inter-Parliamentary Union – Declaration on
Criteria for Free and Fair Elections
The Inter-Parliamentary Council,
Reaffirming the significance of the Universal Declaration of Human Rights and the International
Covenant on Civil and Political Rights which establish that the authority to govern shall be based on
the will of the people as expressed in periodic and genuine elections,
Acknowledging and endorsing the fundamental principles relating to periodic free and fair elections
that have been recognized by States in universal and regional human rights instruments, including
the right of everyone to take part in the government of his or her country directly or indirectly through
freely chosen representatives, to vote in such elections by secret ballot, to have an equal opportunity
to become a candidate for election, and to put forward his or her political views, individually or in
association with others,
Conscious of the fact that each State has the sovereign right, in accordance with the will of its
people, freely to choose and develop its own political, social, economic and cultural systems without
interference by other States in strict conformity with the United Nations Charter,
Wishing to promote the establishment of democratic, pluralist systems of representative government
throughout the world,
Recognizing that the establishment and strengthening of democratic processes and institutions
is the common responsibility of governments, the electorate and organized political forces, that
periodic and genuine elections are a necessary and indispensable element of sustained efforts to
protect the rights and interests of the governed and that, as a matter of practical experience, the
right of everyone to take part in the government of his or her country is a crucial factor in the effective
enjoyment by all of human rights and fundamental freedoms,
Welcoming the expanding role of the United Nations, the Inter-Parliamentary Union, regional
organizations and parliamentary assemblies, and international and national non-governmental
organizations in providing electoral assistance at the request of governments,
Therefore adopts the following Declaration on Free and Fair Elections, and urges Governments and
Parliaments throughout the world to be guided by the principles and standards set out therein:

1.

Free and Fair Elections

In any State the authority of the government can only derive from the will of the people as expressed
in genuine, free and fair elections held at regular intervals on the basis of universal, equal and secret
suffrage.

2.

Voting and Elections Rights
(1) Every adult citizen has the right to vote in elections, on a non-discriminatory basis.
(2) Every adult citizen has the right to access to an effective, impartial and non-discriminatory
procedure for the registration of voters.
(3) No eligible citizen shall be denied the right to vote or disqualified from registration as
a voter, otherwise than in accordance with objectively verifiable criteria prescribed by
law, and provided that such measures are consistent with the State’s obligations under
international law.
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(4) Every individual who is denied the right to vote or to be registered as a voter shall be
entitled to appeal to a jurisdiction competent to review such decisions and to correct errors
promptly and effectively.
(5) Every voter has the right to equal and effective access to a polling station in order to
exercise his or her right to vote.
(6) Every voter is entitled to exercise his or her right equally with others and to have his or her
vote accorded equivalent weight to that of others.
(7) The right to vote in secret is absolute and shall not be restricted in any manner whatsoever.

3.

Candidature, Party and Campaign Rights and Responsibilities
(1) Everyone has the right to take part in the government of their country and shall have an
equal opportunity to become a candidate for election. The criteria for participation in
government shall be determined in accordance with national constitutions and laws and
shall not be inconsistent with the State’s international obligations.
(2) Everyone has the right to join, or together with others to establish, a political party or
organization for the purpose of competing in an election.
(3) Everyone individually and together with others has the right:
• To express political opinions without interference;
• To seek, receive and impart information and to make an informed choice;
• To move freely within the country in order to campaign for election;
• To campaign on an equal basis with other political parties, including the party forming
the existing government.
(4) Every candidate for election and every political party shall have an equal opportunity of
access to the media, particularly the mass communications media, in order to put forward
their political views.
(5) The right of candidates to security with respect to their lives and property shall be
recognized and protected.
(6) Every individual and every political party has the right to the protection of the law and to a
remedy for violation of political and electoral rights.
(7) The above rights may only be subject to such restrictions of an exceptional nature which
are in accordance with law and reasonably necessary in a democratic society in the interests
of national security or public order (ordre public), the protection of public health or morals
or the protection of the rights and freedoms of others and provided they are consistent
with States’ obligations under international law. Permissible restrictions on candidature,
the creation and activity of political parties and campaign rights shall not be applied so as
to violate the principle of non-discrimination on grounds of race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or other status.
(8) Every individual or political party whose candidature, party or campaign rights are denied
or restricted shall be entitled to appeal to a jurisdiction competent to review such decisions
and to correct errors promptly and effectively.
(9) Candidature, party and campaign rights carry responsibilities to the community. In particular,
no candidate or political party shall engage in violence.
(10) Every candidate and political party competing in an election shall respect the rights and
freedoms of others.
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(11) Every candidate and political party competing in an election shall accept the outcome of a
free and fair election.

4.

The Rights and Responsibilities of States
(1) States should take the necessary legislative steps and other measures, in accordance
with their constitutional processes, to guarantee the rights and institutional framework for
periodic and genuine, free and fair elections, in accordance with their obligations under
international law. In particular, States should:
• Establish an effective, impartial and non-discriminatory procedure for the registration
of voters;
• Establish clear criteria for the registration of voters, such as age, citizenship and
residence, and ensure that such provisions are applied without distinction of any kind;
• Provide for the formation and free functioning of political parties, possibly regulate
the funding of political parties and electoral campaigns, ensure the separation of party
and State, and establish the conditions for competition in legislative elections on an
equitable basis;
• Initiate or facilitate national programmes of civic education, to ensure that the population
are familiar with election procedures and issues;
(2) In addition, States should take the necessary policy and institutional steps to ensure the
progressive achievement and consolidation of democratic goals, including through the
establishment of a neutral, impartial or balanced mechanism for the management of
elections. In so doing, they should, among other matters:
• Ensure that those responsible for the various aspects of the election are trained and act
impartially, and that coherent voting procedures are established and made known to the
voting public;
• Ensure the registration of voters, updating of electoral rolls and balloting procedures,
with the assistance of national and international observers as appropriate;
• Encourage parties, candidates and the media to accept and adopt a Code of Conduct to
govern the election campaign and the polling period;
• Ensure the integrity of the ballot through appropriate measures to prevent multiple
voting or voting by those not entitled thereto;
• Ensure the integrity of the process for counting votes.
(3) States shall respect and ensure the human rights of all individuals within their territory
and subject to their jurisdiction. In time of elections, the State and its organs should
therefore ensure :
• That freedom of movement, assembly, association and expression are respected,
particularly in the context of political rallies and meetings;
• That parties and candidates are free to communicate their views to the electorate, and
that they enjoy equality of access to State and public-service media;
• That the necessary steps are taken to guarantee non-partisan coverage in State and
public-service media.
(4) In order that elections shall be fair, States should take the necessary measures to ensure that
parties and candidates enjoy reasonable opportunities to present their electoral platform.
(5) States should take all necessary and appropriate measures to ensure that the principle of
the secret ballot is respected, and that voters are able to cast their ballots freely, without
fear or intimidation.
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(6) Furthermore, State authorities should ensure that the ballot is conducted so as to avoid
fraud or other illegality, that the security and the integrity of the process is maintained,
and that ballot counting is undertaken by trained personnel, subject to monitoring and/or
impartial verification.
(7) States should take all necessary and appropriate measures to ensure the transparency of the
entire electoral process including, for example, through the presence of party agents and
duly accredited observers.
(8) States should take the necessary measures to ensure that parties, candidates and
supporters enjoy equal security, and that State authorities take the necessary steps to
prevent electoral violence.
(9) States should ensure that violations of human rights and complaints relating to the electoral
process are determined promptly within the timeframe of the electoral process and
effectively by an independent and impartial authority, such as an electoral commission or
the courts.
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Annex 3: Key Elements of Commonwealth, State and
Territory Franchise Arrangements
Jurisdictions
Requirement for citizenship?
Yes

All

If names were on roll as at
25 January 1984

Commonwealth, New South
Wales, Victoria, Tasmania,
Australian Capital Territory,
Northern Territory

If names were on a state or Commonwealth roll
within the period
26 October 1983 and 25 January 1984

Western Australia,
South Australia

If names were on roll as at 25 January 1984, or
eligible for the Queensland State electoral roll
on 31 December 1991

Queensland

Any sentence of imprisonment

Queensland, Western Australia

Twelve months or more

New South Wales

Three years or more

Commonwealth, Tasmania,
Northern Territory

Five years or more

Victoria

No exclusion for prisoners

South Australia, Australian
Capital Territory

Yes

All

may enrol to vote as an ’eligible overseas
elector’ within three years of leaving Australia,
if they intend to resume living in Australia
within six years of leaving. Enrolment under this
provision is initially granted for a period of six
years.1169

All states and territories provide
that an elector may remain
on the roll and vote if he/she
maintains his/her enrolment as
an ‘eligible overseas elector’
under the Commonwealth
Electoral
Act 1918.

Allows certain ‘British subjects’ to vote

Prisoners excluded when serving...

Persons of unsound mind excluded?

Australians living abroad...

1169

If an ‘eligible overseas elector’ will not be returning to Australia at the end of the 6 year period, but he/she maintains an
intention to resume living in Australia, his/her ‘eligible overseas elector status may be extended on an annual basis.
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No.

18.

Yes.

There is no provision for non-citizen
residents to vote in federal elections.

Not applicable.

Canadian citizens who have not
been resident in Canada for a period
greater than 5 years are not entitled
to vote in federal elections.

Members of the Canadian Forces,
federal and provincial public servants
posted outside of Canada, Canadian
citizens employed by an international
organization of which Canada is a
member, and incarcerated electors
may all vote in federal elections.

Compulsory
voting

Minimum voting
age

Citizenship as sole
criteria

Certain noncitizen residents

Period of
residence

Overseas electors

Other

Canada
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NZ Defence Force personnel and public servants
serving overseas (and their dependants) are exempt
from the above-noted time limits on overseas electors.

NZ citizens must have left or revisited NZ within the
previous three years to maintain eligibility to enrol.
Non-citizen residents must have left or revisited NZ
within previous 12 months to maintain eligibility to
enrol.

Yes, a person must have resided continuously in NZ
for a period of not less than 1 year.

New Zealand Permanent Residents; and Australian
Citizens or Permanent Residents (who are exempt
from the requirement to obtain a NZ Permanent
Resident visa or permit).

No, see below.

18.

No.

New Zealand

QUALIFICATIONS FOR THE FRANCHISE

There are special provisions for merchant seamen and members
of the armed forces.

BN(O), BO, BDT and BCD citizens are not permitted to register
as overseas electors.

British citizens may vote if registered in the UK during the
previous 15 years.

Not applicable.

‘Qualifying’ Commonwealth citizens (as defined in s 4(6)
Representation of the People Act 1983) who are residents are
permitted to vote.

• British Crown Dependencies (BCD) citizens (eligible to vote
when resident in the UK).

• British National (Overseas) (BN(O)) citizens, British Overseas
(BO) citizens, and British Dependent Territories (BDT) citizens
(eligible to vote when resident in the UK); &

• UK and Republic of Ireland citizens;

No, see below. Categories of citizens who may vote are:

18.

No.

United Kingdom
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This provision has been found by the European Court of Human Rights to be incompatible with the Human Rights Act.

1171

Members of the House of Lords may not vote.

Not a disqualification per se.

Offenders who are detained in a mental hospital pursuant to
certain statutory provisions are not permitted to vote.

Prisoners serving a custodial sentence of any length are not
permitted to vote.1171

For other convictions, see below.

Those convicted of corrupt or illegal electoral practices are
disqualified from voting for five years (for corrupt electoral
practices) or three years (for illegal electoral practices).

United Kingdom

While the Canada Elections Act specifies that persons serving a sentence of 2 years or more (para. 4(c)) (ie. those imprisoned in a federal correctional institution) are not entitled to vote in federal
elections, this section was struck down by the Supreme Court of Canada in 2002. As such, there is no longer a disentitlement from voting for incarcerated Canadian citizens. As the Act has not been
amended to remove this provision, since 2002 the Chief Electoral Officer has used his power of adaptation at each election to allow electors incarcerated in federal correctional institutions to vote.

None.

Mentally incapable not exempt from enrolment.

criminal offence (or charged with a criminal offence
and found by a court to be unfit to stand trial) and
has subsequently been detained in residential mental
health care for more than 3 years.
Franchise is restored upon release.

A person who has been convicted of a

Persons are restricted from voting if serving a sentence
of preventive detention, or a sentence of more than
three years. Their franchise is restored upon release.

A person is ineligible to maintain their enrolment
if convicted of corrupt electoral practice within the
previous three years. The franchise is restored after this
time.

New Zealand

1170

Only the Chief Electoral Officer and
the Assistant Chief Electoral Officer
may not vote in federal elections.

Employment

Not applicable.

Other Detention

Not applicable.

Not applicable.

Custodial
sentence

Mental capacity

Not applicable.1170

Criminal
conviction

Criminal penalty:

Canada

DISQUALIFICATIONS FROM THE FRANCHISE
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Annex 5: House of Representatives Sample Ballot Paper
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ANNEX 6

Annex 6: Senate Sample Ballot Papers
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House of
Represen-tatives

1

Down = candidate
names as
determined by
random draw

Full preferential
voting

Name of Lower
House

No. of vacancies
per electorate

Ballot Paper Design

Preferences
required to be
shown
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Count back1175

By-election

Majority

Minimum = no.
of candidates

ibid.

Count back1174

Quota
(proportion)

Minimum = no.
of vacancies

Full preferential
voting

Photos
appear beside
candidate
names

Down =
candidate
names as
determined by
random draw

1

Legislative
Assembly

NT

1175

By-election

Quota
(proportion)

Minimum
= no. of
vacancies

Partial
preferential
voting1173

Down =
candidate
names (by
rotation)

Across = party
groupings as
determined by
random draw

5 or 7

Legislative
Assembly

ACT

The conduct of a count back or recount (if required) varies slightly between jurisdictions. For the ACT Legislative Assembly and Tasmanian House of Assembly, the votes that elected the vacating
representative are counted again to determine the next most favoured candidate. For the Western Australian Legislative Council
(see next table), the re-count uses all the ballot papers used in the counting of votes at the original election.

By-election

Majority

Minimum = no. of
candidates

Partial
preferential
voting

Down =
candidate
names (by
rotation)

The Electoral
Commissioner
may elect to have
photos appear
beside candidate
names
Full preferential
voting

Across = party
groupings as
determined by
random draw

5

House of
Assembly

Tasmania

Down =
candidate names
as determined by
random draw

1

House of
Assembly

SA

1174

By-election

Majority

Minimum = no.
of candidates

Full preferential
voting

Down =
candidate
names as
determined by
random draw

1

Legislative
Assembly

WA

Section 132(2) of the Electoral Act 1992 (ACT) directs that voters must rank order as many candidates as there are vacancies. Formality rules, as provided for in section 180, enable a vote which
expresses a first preference to be treated as formal.

By-election

Majority

Minimum = 1

Optional
preferential
voting

Down =
candidate
names as
determined by
random draw

1

Legislative
Assembly

Queensland

These tables are based on D M Farrell and I McAllister, op. cit., Table 3.3, p. 53 and Table 3.4, pp. 60 and 61.

By-election

Majority

Minimum = no.
of candidates

Full preferential
voting

Down =
candidate
names as
determined by
random draw

1

Legislative
Assembly

Victoria

1173

By-election

Method for filling
casual vacancies

Majority

Minimum = 1

Optional
preferential
voting

Down =
candidate
names as
determined by
random draw

1

Legislative
Assembly

NSW

1172

Majority

Formula used to
elect candidates

Minimum = no. of
candidates

Commonwealth

Characteristic

KEY CHARACTERISTICS OF VOTING SYSTEMS FOR AUSTRALIAN LOWER HOUSES
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2 or 6-121177

8 (one for each state
and territory)

Across = party
groupings as
determined by
random draw

No. of vacancies
per division

No. of divisions

Ballot Paper
Design

See footnote 1174.

1179

By-election

When voting above the line, voters can rank parties in order (optional preferential ticket voting). Voters who place in figure 1 in a group square above the line are taken only to have expressed
preferences for the candidates in that group, in the order in which they appear within the group on the ballot paper. Voters have the option of placing the numbers 2, 3 and so on in other group
squares, and if they do so, they are deemed to have expressed subsequent preferences for the candidates of the relevant groups, again in the order within the group in which the candidates appear
on the ballot paper.

Joint sitting selects
someone from same party

Majority

The ACT and NT elect two senators each at each election. Other states will elect 6 senators at a half-election or 12 senators at full or double-dissolution election.

Count back1179

Quota (proportion)

Non-ticket = no. of
candidates

Ticket vote = 1 only

Minimum = 3

Partial preferential voting

Down = candidate names
as determined by random
draw

15

1

Legislative Council

Tasmania

1178

Joint sitting selects
someone from same party

Quota (proportion)

Non-ticket = no. of
candidates

Ticket vote = 1 only

Minimum

Ticket, or full preferential
voting

Down = candidate name
order determined by party
choice

Across = party groupings
as determined by random
draw

1

11

Legislative Council

SA

Queensland, the ACT and NT have unicameral legislatures, so do not have upper houses.

Joint sitting selects
someone from same party

Quota (proportion)

Non-ticket = no. of
vacancies

Ticket vote = 1 only

Minimum

Ticket, or full preferential
voting

Right = candidate names
arranged in columns as
determined by party
choice

Left = party groupings as
determined by random
draw

6

5-7

Legislative Council

WA

1177

State parliament
selects someone
from same party

Method for filling
casual vacancies

Quota (proportion)

Non-ticket = 15

Ticket vote = 11178

Minimum

Minimum

Ticket, or partial
preferential voting

Down = candidate names
arranged in columns as
determined by party
choice

Down = candidate name
order determined by party
choice

Optional preferential ticket,
or partial preferential
voting

Across = party groupings
as determined by random
draw

8

5

Legislative Council

Victoria

Across = party groupings
as determined by random
draw

1

21

Legislative Council

NSW

1176

Quota (proportion)

Non-ticket = no. of
candidates

Ticket vote = 1 only

Minimum

Ticket, or full
preferential voting

Formula used to
elect candidates

Preferences
required to be
shown

Senate

Name of Upper
House

Down = candidate
name order
determined by party
choice

Commonwealth

Characteristic

KEY CHARACTERISTICS OF VOTING SYSTEMS FOR AUSTRALIAN UPPER HOUSES1176
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Commonwealth

Full preferential

No. of candidates

No

One square
(representing the
last preference)
may be left blank.

Characteristic

Preferential
system used

Minimum no.
of preferences
required to be
shown

Tick or cross
acceptable as a
first preference

Provisions that
could ‘save’ votes
not marked in
accordance with
ballot paper
instructions

Not
applicable.

Yes

1

Optional
preferential

NSW

One square
(representing
the last
preference)
may be left
blank.

Yes

No. of
candidates

Full
preferential

Victoria

Not
applicable.

Yes

1

Optional
preferential

Queensland
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Votes will not
necessarily be
exhausted if a
preference is
repeated.

Ballot
papers with
certain nonconsecutive
preferences
may be formal.

One square
(representing
the last
preference)
may be left
blank.

Not explicitly
provided for

No. of
candidates

Full preferential

WA

Where a ballot paper has not
been marked as required but
the voter’s intention is clear,
the ballot paper is not informal
and will be counted.

Candidates may register a
voting ticket. Ballot papers
with only one preference, or
a first preference and further
consecutive preferences
that are consistent with a
candidate’s registered voting
ticket, will be taken to have
been marked in accordance
with that voting ticket.

One square (representing the
last preference) may be left
blank.

Yes

No. of candidates

Full preferential

SA

KEY FORMALITY REQUIREMENTS FOR ELECTIONS FOR AUSTRALIAN LOWER HOUSES

A ballot
paper is not
to be treated
as informal
if, in the
opinion of
the returning
officer, the
elector’s
intention
is clearly
indicated on
the ballot
paper.

No

No. of
vacancies (5)

Partial
preferential

Tasmania

A ballot
paper is
formal if it
includes a
unique first
preference.

No

No. of
vacancies
(5 or 7)

Partial
preferential

ACT

One square
(representting the last
preference)
may be left
blank.

No

No. of
candidates

Full
preferential

NT

Annex 8: Key Formality Requirements for Numbering of Ballot Papers in Elections for Australian
Lower Houses
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750

NSW

500

500 (for nonparliamentary
parties)

Commonwealth

Victoria

Minimum no.
of members

Jurisdiction

Members must be on the
Victorian electoral roll;
membership verified on the basis
of a statutory declaration of party
Secretary.

Members must be on the
electoral roll; applications for
party registration must be
accompanied by individual
declarations completed by each
of the 750 members upon whom
the party intends to rely upon for
registration.

Members must be eligible to
enrol; AEC cross-references with
electoral roll, and verifies through
contacting a random sample of
nominated members.

Method for verifying
‘membership’

Need to re-register once
during the term of each
Parliament. Victorian Electoral
Commission will check
membership of party, and
must review all registered
parties that do not receive
more than 4% of first
preference votes.

Must be registered 12 months
before election. Registered
political parties must provide
annual proof of continued
eligibility.

No legislative requirement,
but AEC reviews once in the
life of each Parliament.

Review of the register

Must include rules as to
membership of party,
copy must be provided
with application.

Copy must be provided
with application; must
set out platform or
objectives of party and
terms and conditions of
party membership.

Constitution must set out
‘the aims of the party’;
copy must be provided
with application.

Requirements for party
constitution

$584.40 (50
fee units)

$2000

$500

Application
fee

Registration refused if name comprises
more than 6 words, is obscene, is not
a proper abbreviation of the name
of the political party, is the name of
another registered political party, or so
nearly resembles the name of another
registered political party that it is likely
to be confused with, or mistaken for,
that name. Registration refused if name
comprises the words “Independent
Party”, or comprises or contains the
word “Independent” and: the name of
a registered political party, or matter
that so nearly resembles the name
of a registered political party that the
matter is likely to be confused with, or
mistaken for, that name.

Registration refused if name more
than six words, obscene or offensive,
closely resembles another party name,
includes the word ‘independent’.

Registration refused if name is obscene,
more than six words, closely resembles
another party name, comprises the
words ‘Independent Party’, or contains
the word ‘Independent’ together with
the name of an unrelated registered
party.

Criteria for party names
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Minimum no.
of members

500 (for nonparliamentary
parties)

500

150 (for nonparliamentary
parties)

100

Jurisdiction

Queensland

WA

SA

Tasmania

Each of the 100 members upon
whom the party is relying upon
for registration must provide a
statutory declaration that they
are a member of the party. The
Tasmanian Electoral Commission
publishes the names and
addresses of these members in
the Government Gazette (with
notice of the party’s application for
registration); this notice states that
objections to registration may be
lodged with the Commission.

(no information available)

The WA Electoral Commission
conducts random surveys to
verify membership. It is possible
that members may be asked to
confirm that they signed the form.

Commission writes to those
members identified and asks them
to confirm their membership of
the party in writing.

Members must be on the electoral
roll. The Electoral Commission
Queensland checks members
against the electoral roll. If at least
500 members are identified on
the electoral roll, the

Method for verifying
‘membership’

Can be reviewed by
Tasmanian Electoral
Commission (not more than
once annually).

No review requirement.

No review requirement.

Rolling review – registered
party can expect to be
reviewed at approximately 3
year intervals.

Review of the register

Not required.

Copy must be provided
with application. No
formal requirements.

Copy must be provided
with application. Must
specify as one of its
objects or activities the
promotion of the election
to the Parliament of the
State of a candidate or
endorsed candidates.

Must be a ‘complying
constitution’ as defined
in the Electoral Act 1992,
including application
of general principles
of free and democratic
elections.

Requirements for party
constitution

Nil

Nil

Nil

Nil

Application
fee

Cannot be name of existing party, be
more than 6 words long , or includes
the word ‘independent’.

Must not comprise more than 6 words,
be obscene, or nearly resemble the
name or abbreviation of another
political party.

Registration refused if name more than
six words, obscene or offensive, closely
resembles another party name, would
cause confusion, includes words ‘royal’
or ‘independent’.

Registration refused if name more than
six words, obscene or offensive, closely
resembles another party name, would
cause confusion, includes the word
‘independent’.

Criteria for party names

ANNEX 9

244 Australian Government Electoral Reform Green Paper

Minimum no.
of members

100

200, or
registered
under
Commonwealth
Electoral Act

Jurisdiction

ACT

NT

Members must be on the electoral
roll for an address in the NT.
Commission writes to members
requesting confirmation of
membership in writing.

The ACT Electoral Commission
conducts random surveys to verify
membership.

Members must be enrolled to
vote in the ACT at the time the
party applied for registration.

Method for verifying
‘membership’

Register reviewed on regular
basis.

No legislative review
process. The ACT Electoral
Commission reviews each
registered party once in the
life of each parliament.

Review of the register

Copy must be provided
with application. No
formal requirements.

Constitution must
include functions and/or
objectives of the party,
party’s decision making
processes, office bearers
of the party, account
keeping practices, a
mechanism for changing
the constitution.

Requirements for party
constitution

$500

Nil

Application
fee

Registration refused if name more
than six words, obscene or offensive,
closely resembles another party name,
would cause confusion, includes words
‘independent’, includes name of living
person without their written consent.

Registration refused if name: is more
than 6 words; is obscene; is the name
or acronym of an already registered
party; nearly resembles another party
name so that it is likely to be confused
with or mistaken for it; consists of the
word ‘independent’ only or the words
‘independent party’ only; consists of
the word ‘independent’ and the name
of another party or a name likely to
be confused with another party; or
includes the name of a living person
without their written consent.

Criteria for party names
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Candidate Eligibility

Must be at least 18 years old, an
Australian citizen; and an elector (or
person qualified to be an elector).

Any person enrolled in NSW may
nominate as a candidate.

Must be at least 18 years old, Victorian
resident; enrolled as an elector, and
Australian citizen or British subject on
either a Victorian or Commonwealth
electoral roll between 26 October 1983
and 25 January 1984 inclusive.

Jurisdiction

Commonwealth

NSW

Victoria
Judges of a court of Victoria, persons
guilty of an indictable offence punishable
by imprisonment for five years or more
(offence must be adult offence and can
be under law of Victoria or any other
part of the British Commonwealth of
Nations), undischarged bankrupts;
member of Commonwealth Parliament.

Members of one house ineligible for
election to the other; Commonwealth
Parliamentarians ineligible.

Members of a state or territory
parliament, a citizen or subject of
a foreign power; person serving a
prison sentence of 12 months or more;
undischarged bankrupts; persons
holding an office of profit under the
Crown; permanent members of the
Australian Defence Force.

Exclusions

$350, returned if candidate elected,
receives at least 4% of total first
preference votes, dies before the date
of the election; or withdraws nomination
before close of nominations, election
fails.

$250, returned if candidate elected,
receives at least 4% of total first
preference votes, dies before the date
of the election; or withdraws nomination
before close of nominations.

Senate – $1000; House of
Representatives – $500. Deposits
returned if candidate gains more than
4% of total first preference votes, or
if candidate is in a group of Senate
candidates which polls at least 4% of
total first preference votes.

Nomination deposit

A candidate can nominate for election
with the endorsement of the registered
officer of a political party. If not endorsed
by a political party: a candidate for
a Legislative Assembly election can
be nominated by 6 persons entitled
to vote at the election for which the
candidate is nominated; and a candidate
for a Legislative Council election can
be nominated by 50 persons entitled
to vote at the election for which the
candidate is nominated.

Can be nominated by registered political
party or by 15 electors enrolled for the
district to be contested. Candidates
must complete ‘child related conduct
declaration’, declaring serious child
sex offences (those punishable by
more than 12 months imprisonment)
and any apprehended violence orders
issued against them. Declarations will
be made public before election – false
declarations will lead to candidate being
disqualified.

Can be nominated by registered political
party or by 50 electors within the
relevant division.

Nomination process

Annex 10: Key Elements of Commonwealth, State and Territory Candidate Nomination Systems
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Must have resided in WA for one year;
must be 18; must not be subject to any
legal incapacity; must be an elector
entitled to vote in WA; must be an
Australian citizen.

WA

Must be 18 years old; of sound mind;
Australian citizen or British subject
who was on either a South Australian,
Commonwealth or Territory roll between
26 October 1983 and 25 January 1984
inclusive; must be resident of SA and
have lived at enrolled residence for
one month immediately preceding
enrolment.

Must be Australian citizen on Qld
electoral roll.

Queensland

SA

Candidate Eligibility

Jurisdiction

Members of the other House of SA
Parliament, judges of any Court of the
State, members of the Commonwealth
Parliament.

Undischarged bankrupts; persons
convicted of indictable offence with
penalty including imprisonment of more
than five years; persons attainted of
treason; persons yet to serve or serving
a period of imprisonment or detention;
mentally impaired persons; holders of
specified senior public offices; members
of the Commonwealth Parliament
or other state/territory parliaments;
members of other House of WA
Parliament.

Holders of judicial office in any state
or at Commonwealth level; persons
convicted of treason, sedition or
sabotage; undischarged bankrupts;
Governor-General, or head of
government of a state; persons subject
to a term of imprisonment or detention;
persons convicted within 2 years of any
offence and sentenced to more than one
years imprisonment; persons convicted
within 7 years of certain serious offences;
persons convicted within 10 years of
certain electoral offences.

Exclusions

$450, returned if candidate elected,
receives at least 4% of total first
preference votes; withdraws nomination
before close of nominations, dies
before polling day, or election fails or is
declared void.

$250, returned if candidate elected,
receives at least 4% of total first
preference votes; or dies before polling
day.

$250, returned if candidate elected,
receives at least 4% of total first
preference votes; or withdraws
nomination before close of nominations.

Nomination deposit

Can be nominated by registered political
party or by at least two electors enrolled
for the district to be contested.

Can be nominated by party or
individually – no formal requirements.

Can be nominated by registered political
party or by at least 6 electors enrolled
for the district to be contested (none
of whom has previously nominated a
candidate for the election).

Nomination process
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Candidate Eligibility

Must be an elector, or entitled to be an
elector; must have resided in Tasmania
for 5 years at any one time; or resided
in Tasmania for 2 years immediately
preceding nomination.

Must be an Australian citizen; 18 years
of age; and an elector or entitled to be
an elector.

Must be an Australian Citizen; 18 years
of age, entitled, or qualified to become
entitled, to be an elector; and must be
a resident within Australia for at least 6
months and within Territory for at least
3 months.

Jurisdiction

Tasmania

ACT

NT
Persons holding an office or
appointment under a Commonwealth,
state or territory law (where entitled
to remuneration or allowance);
undischarged bankrupts; persons
convicted and sentenced to
imprisonment for one year or longer.

Members of Commonwealth Parliament
or another state/territory Parliament;
persons appointed or employed (with
remuneration or allowance) under
a Commonwealth, state or territory
law; persons serving a sentence of
imprisonment for one year or longer;
persons who, within the previous two
years, have been convicted of specific
electoral offences.

Members of alternative Tasmanian
House of Parliament, candidate for other
position in Parliament, members of
Commonwealth Parliament.

Exclusions

$200, returned if candidate elected;
obtains a total number of first preference
votes of more than one-fifth of the
total of first preference votes polled by
the elected candidate; or withdraws
nomination before close of nominations.

$250, returned if candidate elected, at
the time when candidate is excluded
during the counting of preferences,
the candidate’s total votes equal or
exceed 20% of quota; or if candidate
is neither elected nor excluded during
the counting of preferences, and the
candidate’s total votes equal or exceed
20% of the quota for the election at any
stage of the count.

$400, returned if candidate elected;
obtained a number of votes not less than
20% of a quota at any stage of the vote
count, withdraws nomination before
close, or dies before polling day.

Nomination deposit

Can be nominated by party or not less
than 6 persons entitled to vote at the
election in the division for which the
nominee is nominated. Candidate photo
must be provided.

Can be nominated by party, or by at
least 20 electors entitled to vote for the
electorate in which candidate is being
nominated.

Can be nominated by party, or by at
least 10 electors enrolled for the division
to be contested. Candidates can also
nominate to appear in a group (not
registered party) if they are nominated
by at least 100 electors enrolled within
the division.

Nomination process
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$20 on
penalty notice,
otherwise $50
(s.245)

$110 (s.101(6))

Failure to vote

Failure to enrol

1180

$110,000
(ss.31E, 31F)

$55 (s.34(5))

$25 on penalty
notice (s.120C),
otherwise $55
(s.120F)

Parliamentary
Electorates and
Elections Act
1912

NSW

$68,052 (natural
person); or
$340,260 (body
corporate) (s.36)

$113.42 (s.23)

$56.71 on
infringement
notice, otherwise
$113.42 (s.166)

Electoral Act
2002

Victoria

$2,000 or
6 months
imprisonment
(s.152)

$100 (s.150)

$100 (s.164)

Electoral Act
1992

Queensland

$1,000 (s.25D)

$50 (s.45)

$20 if first
offence,
otherwise $50
(s.156(8))

Electoral Act
1907

WA

Penalty amounts have been calculated from jurisdictional ‘penalty unit’ values as at 1 June 2009 where relevant.

$110,000
(s.91B)

Commonwealth
Electoral Act
1918

Electoral
Legislation

Misuse of
electoral roll
information

Commonwealth

Jurisdiction

$1,250 (s.27A –
failure to comply
with conditions
of release o f roll
information)

Initial enrolment
not compulsory.
$75 penalty for
failing to transfer
enrolment (s.32)

$10 on expiation
notice, otherwise
$50 (s.85)

Electoral Act
1985

SA

$12,000; or
3 months
imprison-ment
(s.166)

$120 (s.180)

$24 on penalty
notice (s.157)
otherwise $120
(s.181)

Electoral Act
2004

Tasmania

$5,000,
6 months
imprisonment,
or both (natural
person),
$25,000 (body
corporate) (s.63)

$50 (s.73)

$20 on
penalty notice,
otherwise $50
(s.129)

Electoral Act
1992

ACT

$44,000
or 2 years
imprisonment
(natural person).
$220,000 (body
corporate) (s.14)

n/a

$110 (s.279)

Electoral Act
2004

NT

Annex 11: Comparison of Maximum Penalties for Certain Commonwealth, State and Territory
Electoral Offences1180
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Commonwealth

$5,000;
or 2 years
imprisonment
(s.326). Person
convicted
of bribery
incapable of
sitting as a
member of
Parliament for 2
years (s.386)

$1,000 or
6 months
imprisonment
or both (s.327)

Jurisdiction

Bribery

Interference
with political
liberty

“Intimidation”:
$11,000
or 3 years
imprisonment,
or both (s.151)

$11,000
or 3 years
imprisonment or
both (s.147)

NSW

$68,052
or 5 years
imprisonment
(s.152)

$68,052
or 5 years
imprisonment
(s.151)

Victoria

Influencing
voting”: 2 years
imprisonment
(s.98E of the
Criminal Code
1899)

“Interfering with
election right or
duty”: $2,000
or 6 months
imprisonment
(s.158).

Bribery: 7 years
imprisonment
(s. 98B of the
Criminal Code
1899)

“Interfering with
election right or
duty”: $2,000
or 6 months
imprisonment
(s.158).

Queensland

$1,000 (s.199A)

Bribery relating
to early
voting: 2 years
imprisonment,
otherwise
12 months
imprisonment
(s.188). Person
convicted
of bribery
incapable of
sitting as a
member of
Parliament for 2
years (s.186)

WA

1 year
imprisonment
(s.111)

7 years
imprisonment
(s.109)

SA

“Electoral
intimidation”:
$120,000
or 5 years
imprisonment
(s.189)

$12,000,
or 2 years
imprison-ment
(s.187)

Tasmania

“Violence and
intimidation”:
$5,000,
6 months
imprisonment
or both (s.288)

$5,000, 6
months
imprisonment,
or both (natural
person),
$25,000 (body
corporate)
(s.285)

ACT

“Interfering
with election
right or duty”:
$44,000
or 2 years
imprisonment
(natural person);
$220,000 (body
corporate)
(s.264)

“Improperly
influencing
voters” –
$22,000 or
imprisonment
for 12 months
(natural person),
$110,000 (body
corporate)
(s.266)

NT
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Commonwealth

$500 (s.340);
$550 if
canvassing
audible within
booth (s.340)

$1,000 (natural
person),
$5,000 (body
corporate)
(s.328).
Unauthorised
political
advertising on
internet: $1,100
(s.328A)

Jurisdiction

Canvassing
near booth

Unauthorised
political
advertising

Distributing
unregistered
material on
polling day:
$1,100 or
6 months
imprisonment
(s151F)

$550 or
6 months
imprisonment
(s.151E).

$550 (s.151H)

NSW

$1,134.20
(natural person),
or $5,671 (body
corporate) (s.83)

$567.10, or
$113.42 if
canvassing
within
400m using
loudspeakers or
making public
demonstration
(s.158)

Victoria

$8,500 (body
corporate)
(s.161)

$2,000 (natural
person) or

$1,000 (s.166)

Queensland

$1,000 (s.190)

$1,000
(ss.190,192)

WA

$1,250 (natural
person); $5,000
(body corporate)
(s.112)

$750 (s.125)

SA

$12,000, or
3 months
imprisonment
(s.191)

Distributing
voting material
on election
day is also
prohibited:
$12,000 or
3 months
imprisonment
(s.198)

$1,200 (s.177).

Tasmania

$1,000 (natural
person),
$5,000 (body
corporate)
(s.292)

$500 (s.303)

ACT

$11,000
(natural person),
$55,000 (body
corporate)
(s.270)

$2,200 (s.275)

NT
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